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In  re j  ESTATE  OF  BLANCHE  S.  CHAFTEFS, 
Deceased. 
GFACE  MILLER  and  OUT  MTLLFF, 

Plaintiffs  and  Appellants 


ROBERT  L.  WAFNEF,  Administrator  with 
the  will  annexed  of  the  estate  cf 

BLANCHE  S.  CHARTERS,  Deceased, 


APPEAL  FFOK 
CIRCUIT  COURT, 

LED  COUNTY. 


Defendant  and  Appellee, 


1  * 

Bristow,    J.  3-UU    JL»A»    4& 


On  Feeember  20,  1946  the  Circuit  Court  of  Lee  County  entered 
a  judgment  disallowing  the  claim  of  the  plaintiffs,  and  entered  judgment  in 
favor  of  the  Administrator. 

The  claim  arises  out  of  a  note  in  the  sum  of  £3000,  signed  by 
the  deceased,  Blanche  S.  Charters,  on  Sunday,  April  1,  1934.  The  note  reeds: 

"§3000.00  April  1  1934   After  my  death  after  date,  for 
value  received,  I  promise  to  pay  Grace  and  Guy  Miller,  or  order  Sum  of  Three 
Thousand  Dollars  at  Dixon,  Illinois,  with  interest  at  the  rate  of  10  per  cent 
per  annum  after  After  my  death  until  paid. 

"And  to  secure  the  payment  of  said  asount,  I  do  hereby  authorize 
any  attorney  of  any  Court  of  Record  to  appear  for  me  in  such  Court  In  term 
time  or  vacation  at  any  time  after  this  note  becomes  due;  and  confess  a 
judgment  without  process,  in  favor  of  the  legal  holder  of  this  note,  for  such 
amounts  as  may  appear  to  be  unpaid  thereon,  together  with  interest  and  costs 
and  reasonable  attorney's  fees,  and  to  waive  and  release  all  errors,  and 
consent  to  immediate  execution.  Blanche  Soule  Charters   P.  0,  Address  Dixon, 
111.  Due  Fue  after  death." 

Simultaneous  with  the  execution  of  the  note  she  handed  an  Easter  card  to 
the  Millers,  which  reeds: 

"1934  To  whoir,  it  nay  concern  -  I  would  like  to  have  -  Vr. 


. 
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&   Mrs.  Guy  Miller  -  for  their  kindness  to  me  -  to  have  the  sum  of  -  three 
thousand  dollars  -  to  take  the  mortgage  off  from  home  -  Blanche  r.oule  Charters". 

On  February  1?,  193/,  while  the  deceased  was  in  the  hosoital, 
a  written  agreement  wee  nreevtod  between  the  decer-sed  and  Grace  Miller, one 
of  the  olaintiffs  and  the  wife  of  Guy  Miller,  which  reads! 

"Dixon  Hospital  -  Feb.  1?,  193/  In  agreement  between  ?.rrs. 
J.  B.  Charters  and  Grace  Killer  -  Krs.  Charters  orordses  to  nay  the  sum  of 
ten  dollars  a  week  for  room  and  breakfast. 

"After  I  Mrs.  Charters  pay  a  three  thousand  dollar  note  to 
City  BanV  or  my  income  increase?,  I  promise  to  pay  sixteen  dollars  a  week 
for  room,  breakfast,  lunch  and  supner,  Blanche  Soule  Charters  Grace  r'iller". 

February  16,  193/,  Mrs.  Charters  left  the  hospital  and  went 
to  the  home  of  the  plaintiffs  where  she  remained  until  December  7, 
19/3.  The  record  discloses  that  on  June  1?,  1939,  Krs.  Rosbrook,  a 
sister  of  the  deceased,  commenced  weekly  payments  to  the  plaintiffs  of 
Sixteen  dollars  eech.  Said  payments  continued  until  March  6,  19/1. 
Thereafter  the  deceased  was  adjudged  incompetent,  and  the  appointed  con- 
servator continued  to  meke  Buch  payments.  On  July  19,  19/3,  the  plain- 
tiffs filed  a  claim  against  the  estate  of  Mrs.  Charters  for  her  care 
and  supplies  furnished  for  the  period  from  February  16,  193/  to  and 
including  February  16,  19/1,  claiming  the  sum  of  £33'/. 75,  due  the  'fillers 
from  the  estate  of  said  incompetent.  Upon  a  hearing  had  on  September  ?5» 
19/3,  the  court  allowed  3/00,  which  satisfied  all  obligations  for  the 
payment  of  money  assumed  by  the  deceased  in  the  contract  of  February 
12,  193/. 

The  deceased  died  March  5,  19//,  and  the  claim  w?.s  filed  on 
June  5,  19//.  ?^ritten  objections  to  the  claim  were  filed  by  Febert  L. 
Earner,  Administrator  with  the  will  annexed,  setting  fort)  seven  reasons 
why  the  note  should  not  be  paid. 

After  a  careful  study  of  this  record,  we  entertain  no  doubt 
that  the  motive  and  purpose  of  Blanche  Soule  Charters  in  executing  and 


■ 
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delivering  to  the  plaintiffs  the  note  In  question,  for  ?3000,  was  tc  make 
a  gift  to  the  Millers  of  that  sum  of  money.  If  the  gift  of  a  promissory 
note  could  be  upheld  in  lar,  the  case  would  be  free  from  difficulty.  We 
are,  however,  constrained  to  hold  that  unless  valid  as  a  gift  inter  vivos, 
it  can  only  be  sustained  on  the  theory  that  it  was  given  for  a  valuable 
consideration.  In  12  F.C.L.  940,  Sec.  17,  the  author  states* 

"Donor's  Own  Note.  -  It  is  well  settled  as  a  broad  general 
rule  that  a  promissory  ncte  executed  without  consideration  and  intended  merely 
as  a  gift  inter  vivos  to  the  donee,  cannot  be  maoe  the  basis  of  a  recovery 
either  at  law  or  in  equity  by  the  donee  against  the  donor  or  ag«1nst  his  estate 
after  his  death.  This,  is  upon  the  ground  that  such  a  note  is  a  mere  promise. 
and  that  the  gift  of  the  note  is  the  delivery  of  a  prosdse  only  and  not  the 
thing  promised,  and  a  note  without  considers tion,  payable  out  of  the  estate 
of  the  maker  after  his  death,  is  void." 

We  have  carefully  considered  the  record  and  are  firmly  convinced 
that  the  trial  .judge  was  fully  justified  in  finding  against  the  Plaintiffs 
on  the  question  of  good  and  valuable  consideration.  Since  the  note  must 
fail  as  a  gift  inter  vivos,  and  since  the  finding  of  the  trial  court  on 
the  question  of  valuable  consideration  is  fully  sustained  by  the  evidence, 
the  only  remaining  question  presented  by  the  record  is  whether  or  not  a  note 
executed  without  any  other  consideration  than  that  of  a  natural  affection, 
or  one  without  any  valuable  consideration,  intended  as  a  mere  gift,  can 
form  the  ground  of  recovery  in  an  action  at  law.  Mr.  Justice  Scholfield,  on__ 
page  171  used  the  following  language  which  is  applicable  to  the  facts  under 

consideration:  j.n  the  caa;  of  Williams  v.  Tjorbes,  114  IlL  167: 

"A  note  executed  without  any  other  consideration  than  that  of 
natural  affection,  or  one  without  any  valuable  consideration,  intended  as  a 
mere  gift,  can  not  form  the  ground  of  recovery  in  an  action  at  law.  A  gift 
is  always  revocable  until  it  is  executed,  and  a  nromissory  note,  intended 
ourely  as  a  gift,  is  but  a  orcraise  to  make  a  gift  in  the  future.  This  gift 
is  not  executed  until  the  gift  is  paid." 


■ 
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To  the  sane  effect  is  Richardson  v.  PI chard eon.  UB   111. 
563|  Kellv  v.  Dyer.  359  111.  46;  Mayer  v.  Mayer.  379  111.  97. 

The  3udf>ment  of  the  Circuit  Court,  of  Lee  County  is  affirmed, 

AFFIBMED . 
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8is>@a  sSleaietsl  by  sslsiatiff**  attorney  of  the  ooaaleint 
to  set  &#ide  the  will  sf  S«w>f  f«wlw#  deceases,   plaintiff  filed 
*  patltien  t&  veeat*  the  arder  disMsi»*iag  ble  oeitalalnt,   aa  ths 
graaad  to&t  his  attorney  l»e&ed  &afcharlty.      After  iasuee  ver* 
Joined   the  nation  was  board  fey  the  on&noellor,   who  dismisses 
the  petition.     9  lain  tiff  appoele* 

me  r#a®ri  dieolneno  tat  §a  Howeaber  ft,   1944,   Henry 
dewier  died  teet«te  ia  Coon  Qoonty,   XlUaoio,   and  on  woeeaber 
PI,   1944  the  deeeaeed1*  will  warn  sdaitted  to  rsrob&ts;    taat  ia 
hit  will  the  doaeaeed  appointed  the     lr*t     atioa»l  Bask  aad 
Troet  Co«?sany  af     vrn*ton  if  tniftee,   ana  #ere  his  entire  residuary 
estate  to  the  tra^tes  for  .Mvtiiea  into  thirty  *mtsl  »*rtaj    that 
*.dwin  fowler,    ii-lizafceth  frowler  Peterson,    and  John  **owler,   adopted 
ahlldren  ©f  the  deeedeat,  were  eseh  naaed  e»  benefioi&ry  of 
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*  1/30  share  of  tha  reaidaary  truet  aatato,   *ftarwferdg,  on 
*«giut  3§#  1Mb,  thooo  banaflaiarlas  filed  a  ooapialnt  to  sat 
aalda  tha  will,  allafthf,  aasag  at  bar  things,  that  tha  daaaaaad 
v»«  not  of  aound  and  dlopoolag  alnd  and  anaary,  and  tb&t  Gart&in 
dnfan&anta  axnrolaad  andao  influnnaa  and  daroaa  OpOS  th*  daaaaead. 

aftar  i»*a«a  vara  Joined  by  all  dafandaata  tn«  oaaao 
aopoarad  on  tha  trial  Will  froa  tioa  to  tiaa.  On  ;^«ea»*r  16, 
1946  the  esaae  appeared  on  the  trial  anil  af  Jad#e  f.  $•  <ah»artt 
who  wa«  tn*a  nag* gad  in  tha  hiring  of  eaotaar  eaae.   Proeent 
at  t&at  tlae  ww*   the  attorneyo  far  both  aldoa  and  the  ^lalntlffa 
fedwin  bowler  and  Mr®.  ^Utaoath  fowler  rffltaraoa,   fhoy  ©onferred 
la  the  Jadffo'i  ohaabere  for  the  pa#$*#0  of  off  anting  a  aettlaaent* 
Later  an  the  <*aae  day  anothar  aanfaronoa  vat  held  botveea  the 
plelatlffe  and  their  ettoraeya.   faring  tboee  eoaferenooe  plain* 
tiff  John  FOwlor  waa  at  tei#  plane  of  eaployoeat  at  :&u*agan, 
llllaolea  where  hit  attorney,  Kinna,  ooanaaloateA  vita  nisi  by 
telephone  on  tea oral  aooaalon*  mat  day.  §a  tna  following  day, 
Soeoaber  lf|  1946,  $ft*S&  ^owlar  withdrew  aa  plaintiff,  an4  ©n 
&O00BBOP  £7,  IMS  the  tattoo  wae  *§l*ai«*ad  aa  to  tae  reaalaiag 
plalatiffg,  *apon  aotioa  of  plaintiff©  by  Harry  I*  iiinna,  taalr 
attorney,  and  by  agreaaoat  of  all  oottntel,* 

Tna  reoord  farther  di  ao  lose  a  that  on  «f&nti*ry  £7,  1947 
£il«abeth  fowlor  Fat  arson  and  John  fowler  were  given  lasea  to 
filo  a  pa tltioa  to  vaoate  the  order  distal  asing  the  ©esislaiat  to 
oat  &*ide  tna  will  of  the  deaeaaed.  The  oatltioa  &ll«$ee  in 
aitbetanoe  th*t  &li*abotfc  Fowler  PetereOR  and  ,?ohn  Fowler  did   not 
aatherlaa  their  attorney  Harry  8,  Xlnaa  to  4iaaias  their  ©oaolaint, 
and  that  aa  aeon  hi  thay  iearaod  of  tha  diiHSiaa&l  plaintiff o 
retained  other  «©*§a@el  and  initio  tod  tha  r»roaont  proceeding •  to 
waeate  tha  order. 


- 
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In  their  answer  def en«i'<ntf  averred  that  the  plaintiff* 
Aid  authorise  their  attorae?  Kerry   ••    ClWftO  to  41s*liB  tne  suit; 
that  vlltabeth     owler  ^«ter*oa  did  &*;re#  to  aeoeot  htr  eh- re  of 
*  settlement  of       ,  for  dleoleaal  of  tne  gait;    *nA  that   e-*eh 

of  the  plaintiffs  eeoetsted  oheoke  in  the  sua  of     !-,000  froa  the 
truetes  a*  a  payment  on  eeoount  of  legaoie*  bequeathed  to  thea 
under  the  will  of  Henry  ?ovl*r,   deoeeaed,     at  the  bearing  before 
the  eh&oeeilor  on  the  lnatant  petition  plaintiff    lisabeth    owler 
?eter»oa  Aid  not  teetify,   nor  -3oe*  «ifta  Join  in  title,  i 

The  ohaneellor  foun4  that  plola&iffo'   attorney,   Klnne, 
had  authority  to  tattle  the  aauta  and  th  t  plaintiff  Joan  fowler 
having  eo«e$ted  tha  sua  of  '-5,000  bequeathed  to  hia  under  tha 
tarsae  of  tha  will  of  deeeaeed  is  estopped  fros  filing  hi*  petition 
to  vaaate  tha  ordar  or  dlsaiaaal. 

.intiff'e  cola  contention  is  that  &  ■  rry  :.  inae, 
hit  attorney  of  rooord  at  th©  tleta  of  the  2»*tl»»«nt,  h*4  no 
authority  to  di solas  the  e«us£. 

Mktt  teetifled   that  ae  did  not   vuthorlce  hi  a 
attorney  a  lane  or  any  other  parson  to  settle  hit  e*d<  ,  14  ha 

eiga  or  prossise  lo  sign  any  eettleaeat  a^reeaant  4#ita  anyone; 
that  ha  first  ia&rned  tri&t  the  suit  woo  disoiftsesi  on  #oout 
January  8,   1947;   that  noaa  of  the  oartlee,   either  ol&intlffe  or 
defendant®  or  tftelr  sttorneye,   had  told  hiss  about  the  diaalssal; 
and  that  he  never  agreed  to  iafce  ?-iW  e*  his  share  of  the  settle- 
ment. 

Tha  vitnees  further  tettlflod  that  on  ^eoeober  13,  1946 
he  had  about  three  telephone  eonvergfitioue  with  KiAttO]    th  t  he 
*oight  have  talked  over  the  ?>hone  to     inns  on    aoeaber  17,   1946, ■ 
and  that  he  apoho  to  Mr.  Klnne  on  the  morning  and  evening  of 
^eeeabar  27th.     Cn  red! root  exaaiiasticn  plalftUff  testified  that 


■ 
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xian»  h«d  «eat  him  a  check  vlth  a  sUl*o*nt   "In  which  he,    Unne, 
h»d  deducted  hl»  fe«,   »r»s«»*bly  froo  the     «««•*;   and  that   the 
witness  htd  sent  the  chec*  Oeek  to  Unne,    -b*e*u*e  I  did  not 
vent  id  s*ttl«  it.# 

in  rebuttal  plaintiff  te*Ufled  that   in  all  of  the 
confer nations  oa  i»ecesBh*r  IS,   1946  *lth  r  inn©,   a*  refused  to 
settle  the  case  for    -'',000,   end  ^.ireoted  Kiane  to  "try  the  e*«©*; 
that  %oout  the  88*1  Of  *H»oeNbera    194$,   he  hied  «  talk  vith  I  inne 
"isbout  a  doooaent,   »  release  or  eoaething,   th  t  ay  «i*t«r  v»g 
*up-!-5e«d  t©  h^ee  left  vith  se,  *   and  that  his  eleter,    :<:lleafceth 
S'ovier  ?*t<*rg©a,  ateer  jse©  it  (1  l«r  to  dlesl*!*}   to  hia; 

sad  that  he  a«?er  ®a^  it  or  h&d  it. 

itsrry  @«  Klaao,   celled  by  the  defeodsttto,    testified 
in  ©aaetaaooi     tfcMtt  he  has  b«?a  u^aetising  law  in  the  fttato  of 
Illinois  for  aesrly  forty»foar  yg«re;   that  oa  &oooaoer  1§,   1©48, 
while  pSalMtUhf1  •  ©leter  £Llxao*ta  roller  FatiMM,  hie  brother 
Mbela  ?owlor,  oad  his  Attorney  iiata  to  @*aaoa  wer*  present,  he 
telephoned  the  siUiBtlff  four  tlaes  at  Ms  p&oao  of  eaoloyaoat 
is  'rf&ukeg&a,   Illinois;  th-*t  he  told  the  -Ifeintif?  that  the 
dof$s*iants  sh*d  offered  It, ©00  to  .settle  this  ©&#«,   and  that  1 
*&ated  hi*  (John  Fowler9 1)  consent  t©  settle  tftie  oss*  for  v&»000 
9ayaole  to  too  three,  his  ferotaer   .diria,   his  slater  Mrs.   rotorta** 
sad  himself8;   t&Kt  in  later  conversations  dariag  titel  &*f  the 
witness  told  the  ?lelatlff  tost   the  oottlcaeat  had  the  e^roed 
of  hi*  titter  end  brother  sad  otto  of  to  "re*#o,^dvih  Fowler1* 
Attorney;    that  plaintiff  told  the  vitne?*   *te  g©  ©head'  end  settle 
It  if  th&t  is  the  best  yoo  eaa  *t*j  th«t  on  the  following  day, 
Soaeaoor  17th,    the  *ita©e*  told  th*  -vtalntiff  (feat  the  settlement 
'had  Been  oado. 
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The  wltneat  further  testified  that     dwln  fowler  nod 
elgned  $i  written  dlreetlon  to  hie  cLtttherlxlAg  settlement   of  the 
ease,   whieh  he   Ulnae)   |M*  to  Mltnbath  ?©wler     *ter*on  ead 
♦tald  fc«r  to  t&ke  It  te  John  (bowler)  *nd  for  her  t©  aign  it"; 
and  Uut  attfeae??uently  when  Una*  eefcee  John  Fowler  about   the 
written  ciireetion  authorising  hiss  to  di*»is?  the  suit,   John  bowler 
replied,    "moII,    it  *:>•>•««  to  b©  loat  in  the  moving  or  something; 
I  e*n»ot  find  it.* 

ivdvin  La  Crosse,   smiled  by  <?»fenieat»,    testified  thtt 
he  maintained  of  floe*  in  tfew  "fork  City  aft6  una  lieeaaed  to 
praoti©*  In  the  Stata  ©f  iew  fork}   th^t  h*  vaa  in  -feio*-'-.o  on 
#»««enb©r  16,   194S  for  the  smr^oa*  ©f  trying  the  one*  involving  the 
will  of  the  d©©*ae«&j    tfeaf  ha  vat  present  daring  the  eoafereaeea 
in  Judge  -.shmrt£*s  aiaa*a*r*  end  at  Klnne'a  offioej    that  hia 
eliaat,   plaintiff     tfwia  Pawl**  and  Kre.    < llaabelh  ;,'©wl«r  issteraaa 
•greed  to  the  ««tU,«««at  *f       ,      ':j    tfe&t  a  written  authorisation 
to  settle  and  dismiss  the  o»««  ***  prafMirall  by  ?irute  and  was  signed 
bf  plaintiff  S£si8  Pfe*£dg>  is  the  preeaiMe  of  the  wltn©««  and  thet 
after  Pterin  ravier  alined  the  written  authorisation  of  settlement 
Klnne  £»w©  It  to  ^llaatoetti  bowler  "?#t«rson. 

$8  far  &i  the  reeo-'-d  ahoi#et   the  only  t&stlaony  bearing 
©a  the  question  of  Kinaa'e  authority  to  settle  thslitig^tlon  was 
that  of  plaintiff  and  of  4©f enfant* a  witness  Slane.     The  ©haaeellor 
aav  and  neard  thest  both  testify.     This  ©anrt  will  not  disturb  the 
eh&aaellor1  a  finding*  aale©«  It  Is  apo^rent  tfent  they  str#  ole^rly 
and  oalpately  against  tfea  aanlfaat  weight  of   the  •vldea*©*      (^roalna 
*•    BatJaV    M?  m«   **l   P,ta*««T  *.   filler.   33  111.  W3.)     Vroa 
a  esreful  exaalnatian  of  the  reaora,  we  thiafc  tixat  there  are  elr- 
nwaatean©*  eerrobo rating  Kinne**  testi&any  sad  vhioh  anoly  warranted 
the  ea&a©«ller,£  findings. 


■ 
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So  attenpt  I*  nade  by   plaintiff  to   explain  his  delay 
la  filing  th*  Instant  petition  after  ho  learned  that  his   suit 
had  been  Sleniased.     mr  le   it  dienuted  th«.t  he  &ooept*<i   th« 
4ftt000  boqwaat  from  th*  iruittee  ander  the  will  of  Henry  Fowler, 
deoe&sed.      Plaintiff   ptlll  reialna   the  aoney  end  hA»  aade  no 
offer  to  return  it.      the  orlnary  miroote  of   too  preeent  proceeding 
la  to  r<»tlwe  his  feill  of  (UMplaint  vfeioh  eeefce  to  Saelare  the 
will  of  Henry  fowler,   daoaaaed,    to  be  null  &n&  wold,     .nalntlff'a 
position  1*  lnoonaift«nt  tinea  the  law  it  vol  I  s«ttle4  that  a 
naaaflalnry  eannot  elatt  to  a*oa?>t  tAnt  wfeioh  1*  giiren  Mas  under 
a  will  &ad  at  the   toft*    tin*  eseert  any  claim  vhloa  would  dnfeat 
a  full  operation  of  ion  will.     ( ;:afcU<na  v.    ^ahUana.  .164  111.  303; 
?^lengiMr  v»  Galeae**.   2S1  ill.   S?4;   ;>orh«n  ▼.    "adfa,.   iSf  111.   &2$. ) 

ror  tha  ra&aono  Indian tad,   the  order  denying  the  motion 
of  th©  alalatlff  John  ?owl*r  to  vaeata  and  e#t  as!4a  th*  order  of 
alanine*!  of  Saaewoar  If,   1946,   an«l  dltalaeiaf  tha  >etitioa,   ie 
afflrnnd* 

ftfcCa       a*  I  i 

x&si  nine  §wm,  jj.  eose&*. 
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Appellant,  ) 

v.  )  MUNICIPAL  COtmT 

ALE.XAKIHE*   fcOT'  1*0.,      ) 

and  T.    SPALLA,  )  OF  CHICAGO 


Ampelleee. 


; 


3  3S  I.A. 


MR.  JUS-riCi-,  KZU3  0S.LlVt:;i.p  THE  OPIBIOH  OF  THE  CC  \ 

This  i«  an  appeal  from  an  order  sustaining  defendants* 
motion  in  the  nature  of  a  writ  of  error  coram  nobis,  to  vacate 
an  ©x  parte  Judgment.  Plaintiff  has  aooealed. 

June  24,  1941,  plaintiff  filed  his  action  against 
defendants  in  tort.   Defendants  ^ere  served  with  summons  and  duly 
appeared  filing  Defences.  September  2,  1941,  the  case  was  oost- 
poned  to  the  next  jury  calendar.  May  31,  1944,  on  defendants1 
motion  the  case  was  dismissed  for  want  of  prosecution.  June  2t 
1944  the  order  of  dismissal  «ss  vacated  and  the  o&upe  reinstated. 
August  11,  1944,  it  was  placed  on  Calendar  3.  October  16,  1944, 
it  was  postponed  to  November  28th  then  to  January  12,  and  finally 
to  April  3,  1945.  On  the  last  date,  in  the  absence  of  defendants 
or  their  attorney,  a  jury  mm  waived,  the  court  heard  evidence 
and  entered  an  ex  parte  judgment  for  olaintiff  and  against 
defendants  for  -1,000. 

&ay  31,  1946,  defendants  filed  a  motion  and  on  June  21 
an  emended  motion,  to  vaoate.  It  is  stated  in  the  motion  that 
on  the  iay  of  dismissal,  May  31,  1944,  defendants  were  in  court 
with  their  attorney;  that  the  attorney  of  record  for  defendants 
received  no  notice  of  the  motion  by  olaintiff,  June  2,  1944,  to 
reinstate  the  cause;  that  defendants  had  no  knowledge  of  the 


- 
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motion  and  the  subsequent  reinstatement  and  vere  not  ©resent  at 
the  22.   sarte  trial;  that  execution  did  not  issue  until  February 
1946,  and  that  the  bailiff  was  given  no  address  st  which  to  serve 
the  defendants;  thr^t  they  vere  not  served;  that  March  4,  1946  the 
r-aillff  returned  th*  summon?  certifying  that  neither  the  defendants 
nor  their  property  were  found  in  the  Oity  of  Chicago;  that  at  the 
time  and  for  the  previous  40  yesrs  and  15  years  respectively  the 
Individual  defendant  and  the  corporate  defendant  had  lived  at  the 
same  addresses  and  were  listed  in  the  Chicago  Telephone  . irectory; 
that  March  18,  garnishment  oroeeedings  were  instituted  against 
the  Central  National  Sank  of  Chle&tiO,  whleh  notified  the  defendants; 
and  that  this  me  the  first  knowledge  that  defendants  had  of 
any  proceedings  in  the  case  following  the  dismissal  order  of 
May  31,  1944.  The  motion  concluded  stating  thst  the  facts  recited 
are  not  of  record,  were  not  known  to  the  court  when  the  judgment 
was  entered  and,  if  then  known,  would  have  induced  the  court  not 
to  enter  Judgment.  The  motion  was  supported  by  an  affidavit  of 
the  defendants*  attorney  of  record  at  the  time  Judgment  was  entered. 
That  affidavit  states  that  he  "never  received11  the  notice  of  the 
motion  to  vacate  thm  dismissal  order.  The  grayer  was  for  a  trial 
on  the  merits, 

August  St  1946,  the  court  entered  an  order  overruling 
plaintiff's  motion  to  strike  defendants*  amended  motion  and  giving 
plaintiff  le&ve  to  file  a  counter-affid&vit  and  defendants  leave 
to  answer  the  affidavit.   Plaintiff *s  attorney  filed  a  counter- 
affidavit,  stating  that  on  May  31,  1944  about  9:40  A.  K.  he 
appeared  in  court  and  learned  of  the  dismissal;  that  about  11  A.M. 
he  telephoned  Attorney  Balsamo  for  defendants,  reoueating  a  stipulation 
to  reinstate  and  that  the  request  was  denied;  thst  he  thereupon 
informed  Balsam©  that  he  would  serve  notice  of  hie  motion  to  vacate 
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the  dismissal;  that  the  same  day  be  served  notice  by  sell  and  that 

the  envelope  containing  the  notice,  though  oroperly  nailed,  has 

not  been  returned;  and  that  June  I,  1944,  Balsamo  called  him  to  learn 

what  happened  on  the  motion  and  mm  informed  of  the  reinstatement. 

Defendante,  pursuant  to  the  leave  granted,  filed  another 
affidavit  through  their  Attorney  ard.   This  affidavit  state*  that 
August  5,  1946,  a  hearing  wee  had  on  def andante*  amended  motion  to 
vacate  and  olalntlffle  motion  to  strike;  that  in  support  of  the 
motion  and  affidavit,  Attorney  Balsamo  cams  from  Georgia  and 
confirmed  the  allegation  in  hi®  affidavit  that  he  had  not  received 
a  notice;  and  th*t  plaintiffs  counsel  ercus-examlned  alsamO, 
avoiding,  however,  any  examination  with  reference  to  olaintiff'e 
attorney* i  alleged  telephone  conversations  with  Balsamo. 

August  £2,  1948,  the  court  entered  the  order  appealed  from* 
defendants  made  a  motion  in  this  court  to  dismiss!  the  mopeal  on 
the  ground  that  the  order  was  not  final  and  not  anoealablo.  The 
motion  was  denied  (January  10,  1947).  fhis  proceeding  is  independent 
of  the  suit  wherein  the  judgment  vacated  wme  rendered  and  the  order 
vacating  the  judgment  is  appealable.  Central  *ioad  and  .".ortga^e  Co. 

▼"•  jJBMfc  S25  m»  ••!  L^m  *•  *mUhauf.  279  111.  Ap».  £10. 

Plaintiff  argues  tfemt  defendants*  amended  motion  to  vacate 
makes  no  showing  of  a  mistake  of  fact  unknown  to  the  court  at  the 
time  of  judgment  and  brought  about  by  fraud,  duress  or   excusable 
mistake.  He  cites  People  v.  Srlstow,.  391  211.  101.  He  contends  the 
motion  is  Insufficient  in  alleging  failure  to  receive  notice  and  in 
failing  to  state  why  it  wti  not  received,  defendants  argue  that 
plaintiff* a  motion  to  strike  the  amended  motion  to  vacate,  admitted 
the  allegation  that  notice  was  not  received.  This  ooint  was  waived 
by  defendants  when  they  introduced  testimony  of  attorney  Balsamo  la 
support  of  the  allegation. 

The  motion  to  strike  does  not  aooe&r  in  the  reoord.  tfe 

have  no  -ay  of  knowing  from  the  reoord  what  it  specified.  Sec.  45, 
0.  *«  A. 
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It  appears  that  Attorney  balsamo  testified  In  support  of 
the  motion  and  wae  cross-examined  by  plaintiff* s  attorney,   Further- 
more, after  denial  of  the  motion  to  strike,  plaintiff  filed  a 
counter  affidavit  Joining  issue  with  the  defendants.  Under  these 
olroumstanees  the  alleged  Insufficiency  of . defendants1  amended 
motion  is  waived.  Martin  v.  Cole.  331  lift.  App.  597;  73  «.  E.  (a) 
633;  Bothenburg  v.  Solfrlod.  et  al.  322  111.  Apo.  701;  34  8.  4.  (?) 
707;  Gray  v.  First  National  Bank.  320  111.  App.  682, 

the  court's  decision  was  upon  «  ouestion  of  fact. 
Central  Scad  and  Mortgage  Co.  v.  Hoeser.  There  vae  before  the  court 
an  af  f id»vit  M   olalntirfs  attorney  that  notice  had  been  mailed. 
This  met  the  requirement  of  Bule  S  of  the  Municipal  Court.  There 
were  also  the  affidavits  on  behalf  of  the  defendants  and  the  testi- 
mony of  Attorney  Balsam©.  There  Is  no  transcript  of  that  testimony 
In  the  record.  «■#  assume  the  court  considered  the  testimony  in 
rendering  its  decision.  $■  -presume  there  was  testimony  which 
convinced  the  court  that  the  notice  was  not  received.  This  fact 
w&s  not  before  the  court  at  the  time  the  ex  t*arte  judgment  was 
entered.  Obviously  the  court  would  not  have  rendered  the  judgment 
had  it  then  known  defendants  had  received  no  notice  of  the  reinstate- 
ment of  the  case  and  had  no  knowledge  of  its  subsequent  course. 
These  conclusions  seem  to  us  to  bring  the  instant  case  within  the 
rules  announced  In  Morth  Avenue  Building  &«sn.  v.  Euber.  286  111. 
376;  Jaoobgon  v.  Ashklnase.  337  111.  141;  Lusk  v.  Bluhm.  321  111. 
App.  349.  This,  deeplte  the  fact  that  olaintiff'e  attorney  in 
the  Instant  ease  compiled  with  court  rules  and  rulings,  while  the 
attorneys  la  the  three  eases  cited  did  not.   le  need  consider  no 

farther  points. 

for  the  reasons  given  the  order  of  the  Municipal  Court 

vacating  Judgment  for  plaintiff  is  affirmed* 

ejt&Cft  AFFIRMED. 

yarn,  p.j.  ass  Bum%t  j.  cohook. 
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ERWIN  FIELDS  and  J.  BEAUHARNAIS        ) 

doing  business  as  Fields  4  )    APPEAL  FROM 

Beauharnais, 


Ao-ellees, 


CIRCUIT  COURT 


JOSEPH  3.  BERG  and  TILLIE  HERO, 

his  wife,  .ARTHUR  A.  BERG  and  )  COOK  COUKTX, 

FLORENCE  BERG,  his  wife,  individually  ) 

and  as  copartners  doing  business  as    )       /*\   j-     ri 

BERG  MFG*  AND  SALES  CO., 

Appellants. 


)       «'«X#  . 


MR.  JUSTICE  E1LEY  DELIVERED  THE  OPINICS  OF  THE  GOBSJ, 

This  is  a  proceeding  in  the  nature  of  a  writ  of  error 
coram  nobis  to  set  aside  an  order  of  dismissal.  The  court 
vacated  the  order  &nd.   the  defendant  has  appealed. 

On  May  14,  1946  olaintiff  filed  a  suit  for  £100,000 
damages,  including  a  $2,000  deoosit,  for  breach  of  contract. 
Defendants  filed  a  motion  to  strike  and  thereafter  on  August  7th, 
in  vacation,  the  cause  was  dismissed  Pursuant  to  stimulation.* 
The  stipulation  recites  that  Mall  matters  in  dispute  between  the 
parties'*  have  been  settled.  It  is  signed  •Erwln  Fields  &  J. 
Beauharnais  by  Erwin  Fields  (Partner)"  and  ^Teller,  Levlt  4 
ailvertruat. * 

On  November  4,  1946  the  court,  through  the  Judge  who 
had  entered  the  dismissal  order,  uoon  notice  and  motion  gave 
leave  to  Beauharnais  to  file  his  netition  in  the  Instant  proceed- 
ing* Hearing  on  the  oetition  was  set  for  November  15th  without 
further  notice* 

The  oetition  alleges  the  events  leading  to  the  dismissal 
order;  the  knowledge  of  defendants  of  the  copartnership  of  Fields 
and  Beauharnais  and  defendants'  dealing  with  them  as  such;  the 
voluntary  dissolution  June  26,  1946  of  the  copartnershiD,  and 
the  subsequent  orocese  of  liquidation,  all  known  to  defendants; 


. 
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that  Fields  colluded  and  conspired  with  defendants  to  secure  the 
dismissal  order;  that  defendants,  through  their  attorneys,  with 
knowledge  of  olrcumstanceg  and  without  petitioner's  consent 
paid  Fields  |1#000  for  the  stipulation;  that  the  defendants* 
attorneys  in  procuring  the  dismissal  represented  to  the  court 
that  all  parties  had  signed  the  stipulation  and  failed  to  state 
petitioner  had  no  knowledge  of  it;  that  neither  petitioner  nor 
his  attorneys  had  notice  ot   the  stipulation  or  motion  to  dismiss; 
that  defendants'  attorneys  excused  laok  of  notice  on  grounds 
that  all  parties  were  in  agreement;  that  the  court  on  the  repre- 
sentations entered  the  order;  that  all  matters  between  the  parties 
had  not  been  settled;  and  that  the  trial. court  would  not  have 
entered  the  order  had  it  known  the  facts* 

It  is  further  alleged  that  liquidation  of  the  partner- 
ship was  completed  about  -eptember  10,  1946;  thst  the  partnership 
interest  of  Fields  was  bought  by  plaintiff  for  1,507.12;  that 
incidental  to  this  agreement  Fields  informed  plaintiff  the  damage 
suit  was  still  pending  against  defendants;  that  he  would  cooperate 
with  petitioner  in  prosecution  of  the  suit;  that  in  event  of 
settlement  or  judgment  the  proceeds  would  be  divided  equally 
between  them;  that  Fields,  contrary  to  his  obligation  accepted, 
without  petitioner* I  knowledge  or  without  informing  him,  the 
11,000  for  the  stipulation;  that  petitioner  had  no  knowledge  of 
these  facts  until  October  8S,  1946;  and  that  defendants*  attorneys 
deliberately  misled  petitioner* s  attorney  on  several  occasions 
after  dismissal  into  believing  that  the  damage  suit  was  pending, 
and  failed  to  disclose  the  dismissal  order. 

The  petition  was  sworn  to  by  3eauhamals.  The  affidavit 
by  his  attorney  was  filed  with  the  petition.   It  affirms  the 
allegations  with  respect  to  the  deceit  of  defendants'  attorneys, 
giving  dates,  names  and  parts  of  conversations.   It  is  stated 
therein  that  the  first  knowledge  of  the  affiant  of  the  dismissal 
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order  was  Ootober  22nd  when  defendants'  attorneys  informed  him 
by  telephone* 

On  November  15th  there  was  a  colloquy  between  the  court 
and  oouneel.  The  court  sought  to  learn  why  the  stimulation  was 
presented  as  an  emergency  matter  in  vacation  and  whether  there  was 
a  misrepresentation  of  the  fact  of  petitioner's  knowledge  of  the 
stipulation.   The  order  of  dismissal  followed. 

Defendants  contend  that  the  proceeding  was  irregular 
and  erroneous  because  they  were  not  properly  notified  or  ordered 
to  dead  under  Circuit  Court  Rule  No.  54.   The  defendants  had 
notice  of  petitioner's  motion  for  leave  to  file  the  oetition. 
They  were  represented  by  counsel  on  November  15th  at  the  hearing, 
and  participated  in  the  hearing.  They  were  entitled,  under  Hule 
54,  to  file  a  motion  or  oleading.  They  filed  neither.   They  did 
not  ask  for  leave  to  do  so  at  the  heading.   *?e  conclude  t'r  t  they 
waived  these  contentions. 

Oefendants  argue  th  t  it  is  difficult  to  ascertain  the 
grounds  for  the  court's  ruling.   The  trial  court  was  not  reauired 
to  state  its  reasons.   If  it  did  so,  however,  we  would  disregard 
erroneous  reasons  if  we  considered  the  court's  ruling  correct. 

It  will  serve  no  ourpose  to  discuss  the  law  pertaining 
to  the  rights  of  third  persons  in  dealing  with  a  member  of  a 
partnership.  The  Question  is  whether  the  oetition  sets  forth  any 
error  of  fact  unknown  to  the  court  when  the  dismlseal  order  was 
entered  and,  if  known  would  have  prevented  the  entry  of  the  order. 
W$   infer  from  the  court's  ruling  in  the  instant  oroceeding  that 
had  it  known  the  facts  alleged  in  the  oetition  on  August  7th  the 
dismissal  order  would  not  have  been  entered  on  the  stipulation. 
The  question  is  not  whether  the  stimulation  is  good  as  against 
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petitioner*  The  question  is  whether  the  facts  presented  would 
have,  and  ehould  have,  prevented  the  trial  court  from  dismissing 
the  cause.  The  court  did  not  know  at  the  tine  that  the  oartners 
had  agreed  to  dissolve  the  oartnership  and  were  liquidating  the 
partnership  affairs;  that  the  defendant  had  knowledge  of  these 
circumstances;  that  petitioner  had  no  knowledge  of  the  stioulation 
and  that  it  was  deceitful  and  without  his  consent;  and  that  the 
defendants  through  their  attorneys  misrepresented  to  the  court 
that,  as  all  parties  had  stipulated,  notice  of  the  motion  for 
dismissal  was  unnecessary. 

There  are  facts  alleged  In  the  petition  which  occurred 
after  the  order  of  dismissal.  These  had  to  do  with  the  agreement 
between  the  partners  that  the  suit  would  be  prosecuted  or  settled 
with  the  cooperation  of  Fields,  and  that  Fields  when  this  agreement 
was  made  represented  to  the  petitioner  that  the  cause  was  still 
pending.  The  conversations  between  the  attorneys  which  are  alleged 
also  occurred  after  the  entry  of  the  order  of  dismissal.  The 
conversations  are  admitted  by  defendants  in  this  court  to  be  true. 
They  object  that  all  of  the  conversations  were  not  included  in 
the  allegations.  While  these  facts  eould  not  have  been  before  the 
court  when  the  dismissal  order  was  entered,  they  do  shed  light  on 
the  facts  which  petitioner  claims  should  have  been  before  the  court. 

The  stipulation  w&b   signed  by  defendants1  attorneys  and 
by  Fields.  It  was  neither  signed  nor  0.x 'd  by  the  attorneys  of 
record  for  plaintiff  and  petitioner.  This  aopeared  from  the  stipu- 
lation, which  the  court  presumably  read  before  entering  the  order. 
Had  the  court  been   apprised  of  the  facta  alleged  by  petitioner  it 
is  fair  to  assume  it  would  have  made  inquiry  about  the  absence  of 
the  signature  or  approval  of  the  attorneys  of  record.  Having  been 
advised  further  we  believe  be  would  not  have  dismissed  the  cause 
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upon  the  stipulation.   Wo  cannot  say  under  the  particular  circum- 
stances of  this  case  it  was  the  duty  of  the  court  to  dismiss 
the  oase.   (27  0.  J.  S.  162;  McLanc  v.  Romano.  322  111.  App,  700.) 

Technically,  by  not  filing  a  motion  to  attack  the 
petition,  defendants  did  not  present  to  the  trial  court  the 
Question  of  the  legal  sufficiency  of  the  petition,  and  the 
matter  could  be  -aid  not  to  be  before  us.   (Central  Bond  Co.  v, 
Rocser.  323  111,  90.)  During  the  colloquy  on  November  15th, 
however,  there  was  discussion  of  the  sufficiency  of  the  petition. 
We  are  not  disposed  to  refuse  to  oase  on  the  question. 

The  Judgment  is  affirmed, 

judgment  Amass®, 

,    ?,J.   AND  EUMJi,    J«    GOMGUH, 
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People  of  the  state  of  Illinois, 

Plaintiff-:  efendant  in  ^rror, 


VS< 


genda  Po.  1   I  /- 

»         V) 

>  Hrror  to       (_y 


Iva  Kidd,  alias  Iva     .    andusfcy, 
rary  Jane  Kidd,  ) 

Pef endonts-rialntif  f  £5  in  Prror.  5 


Circuit  Court 
County 


'fteat. 


Plaintiffs  in  error,  v..  :, 

Sandusky,  and  "ary  ■  .-       ©re  convicted  by  a  Jury 
in  ttie  Circuit  Court  of  Vermilion  County,  of  conspiring 
to  do  illegal  acta  injurious  to  the  administration  of 
public  justice,  in  violation  of  Section  13      ter  &$, 

u-f 

Illinois  Iievised  '-itatjjss  1941.  2Iie  indictment  cha: 
in  substance,  that  they  attempt-  art  c? 

the  estate  of  one  Rochester      y,  deceased,  by  filing 
for  probate  a  forged  will,  by  filing  a  forged  prs-nu 
agreement,  and  lay  claiming  that  Iva  ^Ldo»v  of 

decedent.  The  Circuit  court  sentenced  each  to  servo  a 
term  of  one  year  in  the  "tate  Pefomatory  for  .omen, 
which  Judgment  this  vrrit  of  error  follows. 

The  People  have  filed, in  this  Court,  a  notion 
to  strike  the  Deport  of  rroceedings  on  the  grounds  that 
the  same  «as  not  submitted  to  the  trial  Judge  for  Jiis 
certificate  of  correctness  nor  filed  in  the  trial  court 


% 


within  tlio  tine  prescribed  by  statute  or  rule  of  court, 
or  extension  thereof,  and  that  tho  trial  Judge  was  without 
authority  to  sign  or  certify  to  its  correctness  on 
1942.  The  notion  was  ordered  taken  with  th©  case. 

The  case  was  tried  before  the  Hon.  Ben  F.  \nderson, 
on©  of  the  judges  of  th©  Fifth  Judicial  District,  who  Sentenced 

lefendantsjon  September  .20,  1948.  On  November  28,  1945, 
Plaintiffs  in  error  filed  a  motion  for  extension  of  tine  in 
which  to  file  the  deport  of  proceedings,  pursuant  to 
an  order  was  entered  November  29,  19 

fifty  days.  Xt  is  note  sixty- 

one  days  after  the  judgment  order  was  entered. 

filed  janu 
Piatt,  without  the  certificate 
after,  on  April  82,  1948,  m 

trial  judge)  without  prejudice  to  the         ■•■rdered  re- 
filed  as  of  such  latter  date.         of  the 
i Illinois  Kevised  statutes  1945,  amp.  110, 
provides  as  follows  l  *!n  a  writ 

of  error  is  brou^it,  the  bill  of  exceptions  or  report  of 
proceedings  #  »  #  shall  be  procured  by  the  plaintiff  in 
error  and  subPiitted  to  the  trial  Judge  or  his  successor 
in  office  for  his  certificate  of  correctness  •  •  < 
filed  in  the  trial  court,  within  fifty  (50)  days  after 
Jud^sent  was  entered,  or  within  such  time  thereafter  as 
Shall*  during  such  fifty  <r*3)  days,  be  fixed  by  the  court, 
or  in  such  further  time  as  say  be  granted  within  any  extended 
time." 
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< 


Xn  the  case  of  ^©  People  v.  Powak,       ,  130, 
the  tin©  for  filing  the  bill  of  exceptions  had  been  ext 
to  and  including  Jim©  17,  ),  by 

order  entered  nunc  pro  tunc  as  of  June  3 
for  filing  bill  of  ©xee 

July  10 »  1940.  The  Court  said?  jueetion  is 

ease  is  blether  the  court  properly  rsfus  i 
original  bill  of  exceptions  because  it 
on  or  before  June  lf9   1940s  or  aithii 
tli©  filing  thereof. 
tines  by  this  court.  IX  a  bill  of  ex 
tod  within  the  tin©  fixed  by  the  court*  or 
additional  tine 

of  the  time  fixed  for  filing  the  eaia©*  it  loses  :;■ 
of  the         ? 
tics©  for  filing  subsequent 
vold«  People  v.  ©Her,  383      11;  Pej 
Xll.  ?>6j  Parole  v.       ,,_       .      ecple 
283  Xll,  ■ 

ground  for  the  court  entering  a  nunc  pro  tunc  order. 
Is  no  memorial  appearing  in  the  record  upon  i  i  court 

could  correct  th©  record  nunc  pro  tune*  and  hence 
pro  tunc  order  ?j&s  void.  Popple  v.  'teller. 
:  ■a!;©  v.  trubel,  181  111.  3S1J  r-lchter  v.'  Chicago  an 
itailroad  Co..  8?S  Til.  626.* 

The  case  of  Lukaa  v.  Ui&aa,  381  Xll.  43©,  concerned 
a  divorce  action  and  construed  a  rule  analogous  to  Bale 
'Ihere  wae  no  appearance  by  th©  appellee,  but  the  court,  of 
its  o\m  motion,  ordered  the  report  of  proceedings  stricken. 


.■■7  *■!•"■  ■?*£'&.:>,<}  Uvj.  ,$ 


The  opinion  states  i     "when  the  notice  o£  appeal  tvaa  i 

it  was  required  to  file 
in  the  trial  court  ler. 

(1)  <o)«)     The  ttoe?  tliere.' 
proceedings  could  bo  filed  expired  on  July  1,  It 

£OVitifl8    t 

8hjOHt&l    ©Xti: 

proceedings. 
mmt  be  nefore  the 

tttooY©  rule* 

In  '.  .  .  She 

notice  of  appeal,     fhe  trial  court*  homeyer*  on  , 

order  ftsnc  pro  tune 
the  tliae  for  Tiling  the  report  oi 

,     i    i»  ;;ift^-3evr' 

'    nas  perfected  b#   f 
court  o<mr  at  ;;:  »  to  writer  a  mm©  pro  tune 

order  extending  the  tine    or  filing  the-  r 
:>oop1o  v.  ^xiop9  361)  Xtt.       '.-... 

Sie  opinion  in  She  o- .  The  a§Mfl»  */. 

-"00  XXI,  B66#  es$pr   i  nstrued  a 

any  application  for  extend  .  to  file  a  bill 

"Toeptlofts  mist  be  fchin  fift? 

Judgment*  '■  r* 

From  the  above*  it  i  -  ■■■::  tJiat  the  trial 

lost  jurisdiction  to  extend  the  time  for  filing  the  report  of 
proceedings  fifty  days  after  the  date  of  Judgment,  an 
the  purported  extension  order  entered  November  29,  1948, 
{being  sixty-one  days  after  Judgment)  sea  void, 
nullity  ms  the  order  of  filing  without  signature  entered 
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January  19,  1946,  arid  t  B,  ordering 

oorrootneea. 
jtr&ke  tl  of  proesedin  -oesoarily 

.   -.a j  £;r&nted. 

•  -  error 

&8SI       (1)  '• 

olvlS.  ■     '  ■  tat©  o 

■  .        ■  ■  ;-  -..    i 

a  doubt*    •  .  orted 

... 
oration  of  this  i      >■ 

their  argument  ■•  '..inois 

revised  statutes  1C- "  .■ 

.:  >n  for  an^  service        ... 
not  bt  .  or  " '■"-  • 

depending       ■  ' 

prosecution  six  . 

":llllam  5,  Bender  -  ' 

estate  of  Rochester  &«nfl»efcyf  deceased,  ana  Ma  heirs,  in 
certain  proceedings  i»  the  Prol? 
which  proceedings  the  tial 

nent,  together  with  1 1 
widow  of  said  sanduSky,  were  involved;  that  thereaf  to 
state's  attorney,  atter  to  the 

Grand  jury,  resulting  in  the  indictment  in  this  case, 
he  handled  the  prosecution  of  this  case,    3|»Jtt)SCMXXXX2asxHXX 
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APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY, 


/ 

LEO  M.  SAGE,  Administrator 

of  Estate  of  THOMAS  WALSH,  ) 

Deceased,  )  T  Jl   1  »*  CI 

Appellee.  ) 

10U  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

A  tort  action  for  alleged  injuries  to  plaintiff's 
person  and  automobile,  A  jury  returned  a  verdict  finding 
defendant  not  guilty.  Plaintiff  appeals  from  a  judgment 
entered  upon  the  verdict. 

The  complaint  consists  of  two  counts.  Count  one 
alleges! 

"(1)  That  on  August  4,  1944,  Daniel  P.  O'Neill, 
plaintiff,  was  lawfully  driving  his  automobile  in  an 
easterly  direction  upon  Augusta  Avenue,  in  Village  of  Oak 
Park,  Cook  County,  Illinois,  while  in  the  exercise  of  due 
care. 

"(2)  That  as  the  plaintiff  reached  the  intersection 
of  Augusta  Avenue  with  Austin  Boulevard,  which  is  the 
dividing  line  between  the  City  of  Chicago  and  the  Village 
of  Oak  Park,  the  green  light  at  said  intersection  was  in 
his  favor,  permitting  east  and  west  traffic  on  Augusta 
Avenue  to  proceed  in  an  easterly  and  westerly  direction, 
and  the  red  light  was  against  northerly  and  southerly 
travel  on  Austin  Boulevard,  the  dividing  line  bet?/een  the 
Village  of  Oak  Park  and  the  City  of  Chicago,  Thomas  Walsh 
since  deceased,  carelessly  and  negligently  drove,  operated 
and  managed  his  automobile  in  a  southerly  direction  upon 
Austin  Boulevard  through  the  red  light  at  Augusta  Avenue, 

"(3)  That  at  the  time  and  place  aforesaid,  Thomas 
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Walsh  so  carelessly  and  negligently  drove  his  automobile 
through  the  red  light  that  said  automobile  ran  into  and 
collided  with  the  automobile  of  the  plaintiff  and  caused 
the  same  to  be  greatly  damaged  and  caused  severe  bodily 
injury  to  the  person  of  the  plaintiff. 

"(4)  That  at  the  time  and  place  aforesaid  it  was  the 
duty  of  Tiiomas  Walsh  that  his  automobile  be  driven  in  a 
proper  and  careful  manner  and  that  he  should  be  mindful  of 
the  rights  and  safety  of  persons  and  property  in,  upon  and 
at  said  intersection,  but  plaintiff  charges  the  automobile 
of  Thomas  *»alsh  was  carelessly  and  negligently  being  driven, 
operated  and  managed  and  that  Thomas  'tfalsh  deliberately  drove 
through  and  against  the  traffic  signal  at  said  intersection 
and  after  colliding  with  the  automobile  of  the  plaintiff,  his 
automobile  careened  in  a  southeasterly  direction  across  said 
intersection,  up  over  the  curb  in  its  path  on  the  south  side 
of  Augusta  Boulevard,  and  upon,  into  and  against  a  porch,  on 
said  south  side  of  Augusta  Boulevard, 

M(5)  That  as  a  result  and  in  consequence  of  the  negli- 
gence aforesaid  and  as  a  direct  and  proximate  result  of  the 
careless  and  negligent  conduct  of  Thomas  Walsh  and  the  colli- 
sion and  impact  of  bis  automobile  and  the  automobile  of  the 
plaintiff,  the  plaintiff  was  thereby  greatly  injured  and  was 
hospitalised  and  required  surgical  operations,  for  a  long 
period  of  time  during  which  he  suffered  great  pain  and  was 
prevented  from  attending  to  his  usual  affairs  and  duties, 
and  lost  great  gains  and  profits  that  he  otherwise  would 
have  acquired,  and  has  paid  out  divers  sums  of  money  in  and 
about  endeavoring  to  be  healed;  and  further  his  automobile 
was  greatly  damaged  and  he  was  unable  to  use  it  for  a  long 
period  of  time  and  expended  large  sums  of  money  in  having 
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it  fixed,  for  nil  of  which  plaintiff  has  not  been  compensated; 
all  to  hit  d«M|i  in  the  sua  of  *15#000.      her* fore  plaintiff 
brints  this  suit  against  Loo  ft.  Sage,  Administrator  d«  bonis 
noa  of  tho  Estato  of  Theaas  <alsh,  deceased." 

Count  two  ineorporatos  paragraphs  1,  2,  3  and  4  of 
count  one,  and  further  alleges* 

"(5)  That  the  ssid  9MMM  alah  than  and  there  care- 
lessly and  negligently  drove,  operated  fcnd  a&n&ged  tho  auto- 
mobile he  was  driving  upon  and  across  said  intersection  at  a 
high,  dangerous  and  excessive  rate  of  speed,  greater  than 
was  reasonable  and  proper,  having  due  regard  for  the  traffic 
&ad  use  of  nay  so  ft.  s  to  endanger  the  life  and  limb  of  any 
person  lawfully  upon  said  intersection* 

H&)     That  said  Thorns  s&lsh  failed  to  stop  his  car 
upon  entering  ssid  intersection,  which  showed  &  red  light 
against  traffic  on  Ms  may,  but  a&releasly  «nd  negligently 
drove  his  automobile  through  mM  r**$  light,  eeatrarv  to  the 
provisions  of  the  MM  ?ehicle  Law  of  Illinois* 

*(7)    1to»t  theaas  *4aitn  then  and  there  failed  to  give 
the  right  of  w»y  to  the  plaintiff,  although  the  latter *s 
autoaebile  w&s  approaching  said  intersection  on  the  right 
side  of  Theaas  WaloV*  aatoaoblloi  which  was  contrary  as  the 
provisions  of  the  Ho tor  fehiele  Law  of  Illinois. 

HB}    Shot  said  l&owas   <&ia&  failed  to  sound  his  horn 
or  give  other  warning  signal  of  his  approach,  contrary  to  the 
provisions  of  the  IftMf  Vehicle  Law  of  Illinois. 

*($)    that  thorns  RaSUsa  .failed  to  keep  a  proper  lookout 

for  other  vehicles  upon  or  at  said  intersection,  contrary  to  the 

provisions  of  tho  Us tor  vehicle  Law  of  Illinois. 

SC10)    Skat  by  reason  of  said  negligence  and  said  bareaohei 
of  duty  of  said  those  I    elsh,  or  setae  one  or  more  of  then,  or 
all  of  then  concurring,  his  a*id  automobile  ran  upon,  against 
and  collided  *it*t  tho  plaintiff's  autoaoteile.  with  groat  force, 
aad  as  a  direct  result  of  said  negligence  and  breaches  of  duty. 
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the  letter's  automobile  was  greatly  damaged,  and  plaintiff 
was  thrown  about,  his  body  crushed  and  bruised,  and  he  sus- 
tained the  injuries  and  damages  alleged  in  paragraph  5  of 
Count  One,  which  are  incorporated  herein,  in  sum  of  $15#000. 

"Wherefore  plaintiff  sues  herein  said  Administrator  ©f 
Estate  of  Thomas  *alsh,  deceased,  and  asks  judgment  for  $15>000." 

Upon  the  trial  of  the  cause  plaintiff  offered  evidence 
in  support  of  his  complaint.  Defendant  offered  no  evidence. 
In  our  view  of  this  appeal  it  is  unnecessary  to  detail  the  evi- 
dence offered  by  plaintiff  as  counsel  for  defendant  upon  the 
oral  argument  admitted  that  plaintiff »s  evidence  made  out  a 
prima  facie  case  and  that  the  trial  court  ruled  properly  in 
denying  defendant's  motion  for  a  directed  verdict  and  in  sub- 
mitting the  cause  to  the  jury.  In  Morrison  v.  Flowers f  308 
111*  I89,  195>  the  court  states?  "a  prima  facie  case  is  one 
which  is  apparently  established  by  evidence  adduced  by  the 
plaintiff  in  support  of  his  case  up  to  the  time  such  evidence 
stands  unexplained  and  uncontradicted.  The  words  'prima  facie.1 
when  used  to  describe  evidence,  ex  vjl  termini  imply  that  such 
evidence  may  be  rebutted  by  competent  testimony.  (Meadowcroft 
v.  People ,  I63  111*  £6.)  Ihe  term  'prima  facie  evidence'  implies 
evidence  which  may  be  rebutted  and  overcome,  (People  v.  McBride. 
234  111.  146,)  and  simply  means  that  in  the  absence  of  explana- 
tory or  contradictory  evidence  the  finding  shall  be  in  accord- 
ance with  the  proof  establishing  the  prima  facie  case." 

A  number  of  points  are  raised  by  plaintiff  in  support  of 
his  contention  that  the  judgment  should  be  reversed  and  the 
cause  remanded  for  a  new  trial,  but  we  deem  it  necessary  t© 
consider  only  one  of  the  points  urged.  Plaintiff  contends  that 
the  trial  court  committed  reversible  error  in  giving  to  the 
jury  at  the  request  of  defendant  the  following  instructions* 
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"The  Jury  are  Instructed  that  the  plaintiff  Is  re- 
quired by  law  to  prove  his  ease  by  a  preponderance  of  the 
evidence  before  he  can  recover.  If  the  plaintiff  in  this 
suit  has  not  so  proven  his  case,  or  if  the  evilenoe  is  evenly 
balanced  so  that  the  Jury  are  in  doubt  and  unable  to  say  on 
which  side  is  the  preponderance,  or  if  the  preponderance  of 
the  evidence  is  in  favor  of  the  defendant,  then,  in  either 
of  these  cases,  the  verdict  should  be  not  guilty. ■ 

"The  Jury  are  instructed  that  the  plaintiff  cannot 
recover  at  all  in  this  case  against  the  defendant  unless  the 
jury  believe  that  the  plaintiff  has  proved,  by  a  preponderance 
of  the  evidence,  the  following  propositions. 

"First,  that  the  plaintiff  was  exercising  ordinary  care 
for  his  own  safety  at  and  just  prior  to  the  time  of  the  acci- 
dent in  question, 

"Second,  that  the  defendant  was  guilty  of  negligence 
in  the  manner  charged  in  the  complaint* 

"And  third,  that  such  negligence  was  the  proximate, 
direct  cause  of  the  damage  or  injuries  complained  of  by  the 
plaintiff. 

r,And  if  y©u  find,  from  the  evidence,  that  the  plain- 
tiff has  failed  so  to  prove  these  propositions  as  stated,  or 
that  he  has  failed  so  to  prove  any  one  of  them,  he  cannot 
recover  against  said  defendant,  and  you  should  find  the 
defendant  not  guilty." 

"You  are  not  permitted  to  assume  that  the  plaintiff 
was  exercising  due  and  proper  care  for  his  own  safety  at 
and  abeut  the  time  of  the  accident,  but  the  burden  is  on  the 
plaintiff  to  prove  such  fact  by  a  preponderance  of  the  evi*- 
dence,  and  if  he  has  failed  to  make  such  proof  as  is  required 
by  these  instructions,  then  your  verdict  should  be  in  favor 
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of  the  defendant," 

These  art*  stock  instructions  that  are  customarily  and 
properly  given  in  negligence  cases  where  the  defendant  offers 
evidence  bearing  upon  the  merits  of  the  case,  but  to  give 
these  instructions  in  the  instant  case,  where  the  defendant 
offered  no  evidence,  could  only  serve  to  confuse  and  mislead 
the  jury,  and  the  surprising  verdict  that  was  rendered  was 
probably  occasioned  by  these  instructions.  In  Cohen  v.  City 
of  Chicago.  197  111.  App,  377,  the  court  states  (pp,  330, 
381): 

"Because  the  defendant  put  in  no  evidence,  the  jury 
were  only  to  consider  the  case  as  made  by  the  evidence  of 
plaintiff.  There  was  no  occasion  for  the  court  to  instruct 
the  jury  regarding  the  preponderance  of  the  evidence,  and 
certainly  not  to  give  the  instruction  refused,  which  told 
the  jury  that  fif  the  evidence  was  equally  balanced,  they 
must  find  for  the  defendant* ■  The  jury  were  instructed  that 
their  verdict  must  rest  upon  a  preponderance  of  the  evidence 
and  that  if  they  found  the  defendant  city  guilty  of  the  negli- 
gence charged  against  it  in  the  declaration,  their  finding 
must  be  based  upon  a  preponderance  of  the  evidence.  But  as 
all  the  evidence  before  them  was  that  of  the  plaintiff,  the 
use  of  the  word  * preponderance'  in  this  condition  of  the 
record  was  unnecessary, M 

1»  Oa&Iale  Bldg,  Corp,  v.  Smithereen  Co,,  322  111*  App, 
222,  we  had  before  us  a  jKrxsas&abBgBCX  case  where  no  evidence 
was  offered  by  the  defendant  and  the  case  went  to  the  jury 
solely  on  the  testimony  adduced  by  plaintiff.  The  latter 
urged  that  the  court  erred  in  giving  two  instructions  governing 
the  quantum  and  burden  of  proof,  and  we  cited  and  followed  the 
ruling  in  Cohen  v.  City  of  Chicagof  supra. 
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Defendant  does  not  justify  the  giving  of  the  three 
instructions  but  he  claims  that  plaintiff  has  no  right  to 
complain  of  the  error  because  a  like  error  appeared  in  an 
instruction  given  at  plaintiff's  request.  We  have  examined 
that  instruction  and  find  that  it  relates  solely  to  the 
question  of  damages,  and  the  point  made  by  defendant  is, 
therefore,  without  merit.  We  are  convinced  from  a  reading 
of  the  record  that  Justice  demands  that  this  case  be  tried 
again. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
reversed  and  the  cause  is  remanded  for  a  nev  trial. 

JUDG3I5KT  RBtHRSSB  AHB  CAUSE 

B&KNQSO  TOR  A   g£S  TRIAL, 

Friend,  P.  J.,  and  Sullivan,  J»,  concur* 
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EDWIN  A,  LARSON  and 
FRANCES  LARSOI, 

Appellants, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 
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HI,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

An  action  of  forcible  detainer  brought  by  plaintiff 
against  defendants  for  the  possession  of  the  second  floor 
apartment  in  the  building  known  as  5743  West  Cornelia  avenue, 
Chicago.  The  case  was  tried  by  the  court  without  a  jury  ajd 
after  evidence  heard  the  court  found  defendants  were  guilty 
of  unlawfully  withholding  from  plaintiff  the  possession  of 
the  premises  in  question,  that  the  right  to  the  possession  of 
the  premises  was  in  plaintiff,  and  ordered  that  a  writ  of 
restitution  issue  therefor  and  that  plaintiff  recover  from 
defendants  his  costs.  Defendants  appeal. 

defendants  contend,  inter  alia,  that  a  demand  for  pos- 
session of  the  premises  was  an  essential  prerequisite  before 
plaintiff  could  bring  the  instant  proceeding;  that  plaintiff 
entirely  failed  to  prove  that  he  had  made  any  such  demand  upon 
defendants  before  the  suit  was  commenced,  and  that,  therefore, 
the  trial  court  lacked  Jurisdiction  to  enter  the  judgment. 
This  contention  is  a  meritorious  one. 

"We  may  premise  by  saying  that  the  action  of  forcible 
entry  and  detainer,  or  forcible  detainer,  is  a  special  statutory 
proceeding,  summary  in  Its  nature  and  in  derogation  of  the 
common  law,  and  it  follows  that  the  conditions  and  requirements 
that  the  statute  prescribes  in  conferring  jurisdiction  must 
clearly  exist  and  that  the  mode  of  procedure  provided  by  it 
must  be  strictly  pursued.  Steiner  v.  Priddy.  28  111,  1791 
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Schaumtoeffel  v»  Belm,  77   id.  %1\   ^ench  v.  filler.  126  id. 
611;   Burns  v.  Nash.  23  Til.  App.  ?52."  (Fitzgerald  v.  Qulnn. 
165  111.  354,  360 ;  see,  also,  Biebel  Roofing  Co.  v.  Pritchett, 
373  111,  214,  215.) 

It  is  also  settled  law  that  a  demand  in  waiting  is  an 
essential  prerequisite  before  bringing  an  action  of  forcible 
detainer.  (See  Benjamin  v.  Alii son ,  201  111.  fcpp.  34,  36,  37, 
and  Rhubbp  T.  H«8«lcr.  ?91  111.  aPP.  131,  134«)  Plaintiff 
does  not  dispute  the  foregoing  rules  of  law  but  he  contended, 
in  his  brief,  that  defendants  had  waived  the  right  to  raise 
the  question  of  failure  on  the  part  of  plaintiff  to  make  the 
statutory  demand.  TTpon  the  oral  argument  this  contention  of 
plaintiff  was  considered  fully,  and  his  counsel  was  unable  to 
sustain  the  contention  as  to  waiver.  The  trial  court,  there- 
fore, was  without  jurisdiction  to  enter  the  judgment  in  the 
instant  case.  Several  other  contentions  raised  by  defendants 
need  not  be  considered. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
reversed  and  the  cause  is  remanded  for  a   new  trial. 

JtmGUEKJ  REVERSED  Ai: :  CAtJSB 

RSMANHSD  FOB.  A  H88  Xr.IAL. 

Friend,  P.  J.,  and  Sullivan,  J#,  concur* 
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S.  BRADLEY, 

Appellee 


JAMBS  S.  BRADLEY,     __     ) 


APPEAL  FROM  COUNTY  COURT 
WF   COOK  COUNTY. 


3^ 


v. 

THOMAS  1?,  irADD^N  COMPANY, 
a  corporation, 

Appellant, / 

m.  JUSTICE  SULLIVAN  ITLTV3-D  THE  OPINION  01      NJSSa 

By  this  appeal  defendant,  Thomas  "!,  T'adden  Company, 
seeks  to  reverse  a  judgment  for  $1,115*19  rendered  against 
it  after  a  trial  by  the  court  without  a  Jury  in  an  action 
brought  by  plaintiff,  James  S,  Bradley,  to  recover  damages 
caused  to  his  hearse  by  reason  of  the  alleged  negligence 
of  the  defendant. 

There  is  no  dispute  or  conflict  as  to  the  salient 
facts.  Defendant's  ?ord  pick-up  truck,  which  was  being 
driven  by  "Tilliam  Devereaux,  one  of  its  employees,  collided 
with  a  hearse  owned  and  driven  by  plaintiff  shortly  before 
noon  on  January  12,  1946.  The  collision  occurred  on  Roose- 
velt road  about  two  blocks  west  of  the  city  limits  of 
Chicago,  F.oosevelt  road  is  a  four-lane  east  and  west  high- 
way about  sixty  feet  wide.  Its  pavement  was  covered  with 
glare  ice  or  was  icy  in  spots  when  the  accident  occurred, 
Bradley  was  driving  Ms  empty  hearse  in  an  easterly  direc- 
tion on  the  south  half  of  Roosevelt  road  at  a  speed  of  20 
mile 3  an  hour  and  the  right  front  fender  of  the  hearse  was 
about  fifteen  feet  from  the  south  curb,  Devereaux  was 
driving  defendant's  pick-up  truck  in  a  westerly  direction 
on  the  north  half  of  Roosevelt  road  at  a  speed  of  20  miles 
per  hour,  Devereaux  was  driving  with  both  hands  on  the 
steering  wheel  and  with  his  foot  on  the  accelerator  and 
looking  straight  ahead,  when,  without  any  known  cause,  the 
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rear  end  of  defendant's  pick-up  truck  started  to  skid  to  the 
left  or  toward  the  south.  Devereaux,  in  attempting  to  bring 
his  vehicle  out  of  the  skid,  turned  his  front  wheels  to  the 
left,  v/hen  that  did  not  correct  the  skidding,  he  applied  his 
brakes  but  the  application  of  his  brakes  was  not  effective  to 
stop  the  skidding.  Bradley  thought  that  the  Ford  pick-up 
track  was  about  twenty  five  feet  east  of  his  hearse  when  it 
started  to  skid.  Devereaux  thought  that  the  vehicles  were 
about  seventy-five  feet  from  each  other  when  his  pick-up 
truck  started  to  skid.  Defendant's  truck  continued  to  skid 
and  collided  with  plaintiff's  hearse  on  the  south  half  »f 
Eoosevelt  road.  The  right  side  of  the  truck  struck  the  left 
front  portion  of  the  hearse.  The  pick-up  truck  was  in  good 
condition  and  Devereaux  had  20  years  experience  driving  auto- 
mobiles. Bradley  testified  that  he  talked  with  Devereaux 
after  the  accident  and  was  told  by  the  latter  that  "he  was 
driving  carefully,"  that  "he  didn't  know  how  in  the  world  the 
accident  had  happened"  and  that  "the  best  thing  that  he  could 
guess  was  that  one  of  his  wheels  hit  a  dry  spot  in  the  road 
and  it  swerved  the  car"  over  to  the  south  half  of  the  road 
into  the  path  of  the  hearse. 

Defendant  contends  that  "the  judgment  of  the  trial 
court  should  be  reversed"  because  "no  negligence  was  proven 
on  the  part  of  defendant  and  therefore  no  recovery  can  be 
had." 

Plaintiff's  position,  as  stated  in  his  brief,  is  that 
"whether  defendant  was  negligent  in  operating  his  car  at  2C 
miles  per  hour  on  ice  and  skidding  over  to  the  wrong  side  of 
the  road  and  running  into  plaintiff,  is  a  factual  question 
to  be  determined  by  the  jury  and  if  no  jury,  then  by  the 
trial  court." 
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The  law  applicable  to  the  facts  of  this  case  is  well 

settled  and  is  clearly  stated  in  Leonard  v.  Heyf  269  Mich. 

491,  257  1»V«  733*  In  that  case  the  court  said  at  p.  734 

of  the  last  mentioned  report: 

"It  is  fundamental  lav;  that  the  driver  of  a  car  must 
keep  on  the  right  side  of  a  street  or  highway,  but  failure 
to  keep  to  the  right  when,  through  no  fault  of  the  driver, 
an  automobile  skids  on  a  slippery  pavement  and  is  thus 
thrown  across  the  road,  has  been  held  to  excuse  failure  to 
comply  with  the  statute  (1  Comp.  Laws  1929*  sec.  4703: 
Chase  v.  Tingdale  Brost,  127  Linn.  4-01  [149  K.U'.  654J), 
but  if  such  skidding  results  from  the  negligent  acts  or 
commissions  of  a  driver,  he  is  not  absolved  from  the  con- 
sequences of  breach  of  the  rule  although  it  is  not  deliberate 
or  intentional.  Berry  on  Automobiles  (4th  rid.),  sec.  865. 
'One  cannot  be  held  guilty  of  negligence  in  unconsciously 
failing  to  keep  to  the  right  of  the  highway,  where  that  is 
impossible  by  reason  of  circumstances  over  which  he  has  no 
control,  anrl  for  ??hich  he  is  in  no  sense  responsible,1  1 
Blashfield,  Cyclopedia  of  Automobile  Law,  p.  414." 

The  rule  is  stated  as  follows  at  p.  I76,  vol,  3-4, 

Huddy's  Encyclopedia  of  Automobile  Law,  Ninth  Edition: 

HThe  failure  of  a  driver  of  a  motor  vehicle  to  keep 
to  the  right  side  of  the  highway  is  excused  where,  without 
fault  on  his  part,  the  machine  skids  across  the  center  line 
of  the  road,  but  where  skidding  results  from  negligence, 
the  driver  is  liable." 

Plaintiff  concedes  that  skidding  on  an  icy  pavement 
does  not  of  itself  constitute  proof  of  negllgenoe  and  that 
the  presence  of  an  automobile  on  the  wrong  side  of  the  road 
because  of  its  skidding  on  an  icy  pavement  is  excused,  unless 
the  skidding  results  from  the  negligence  of  its  driver. 

It  will  be  noted  that  the  only  respect  in  which  plain- 
tiff claims  that  defendants  driver  was  negligent  was  in 
operating  the  pick-up  truck  at  20  miles  an  hour  on  the  icy 
pavement.  But  plaintiff  cannot  be  heard  to  say  nor  could 
the  trial  court  properly  find  that  defendant's  driver  was 
negligent  in  driving  his  truck  at  20  miles  per  hour,  sifidi 
plaintiff  himself  was  driving  his  hearse  at  the  same  speed 
on  the  same  icy  pavement.  Therefore,  there  was  no  factual 
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question  presented  for  the  determination  of  the  trial  court 
as  to  whether  defendant  was  negligent  b*cause  its  pick-up  truck 
was  being  operated  at  a  speed  of  20  miles  per  hour  before 
it  skidded* 

In  denying  defendant's  motion  to  vacate  the  judgment 
entered  herein,  the  trial  judge  made  a  rather  lengthy  state- 
ment, which  is  in  part  as  follows i 

"Now,  then,  I  have  looked  at  the  record  for  some  act 
of  negligence,  or  at  least  from  which  we  could  infer  negli- 
gence on  the  part  of  the  defendant's  operation  of  the  car. 
It  happens  that  in  this  case  both  cars  were  traveling  at  a 
speed  of  20  miles  per  hour.  Wow,  20  miles  per  hour  might 
be  unreasonable,  or  a  speed  that  a  prudent  person,  taking 
in  all  the  circumstances  that  were  in  force  at  that  time,  - 
it  might  be  an  unreasonable  rate  of  speed,  considering  the 
condition  of  the  road. 

"Your  argument  to  that  might  be,  -  so  was  the  plain- 
tiff's car. 

*  *-  « 

"Well,  there  may  be  some  difficulty  trying  to  point 
out  a  specific  act  of  negligence  on  the  part  of  the  defend- 
ant in  this  case,  other  than  the  fact  that  the  defendant 
did,  in  my  opinion,  get  himself  into  a  position  where  he 
could  not  prevent  an  accident,  through  his  own  personal 
operation  of  the  car.  It  is  up  to  him  to  keep  his  car  over 
on  the  right-hand  side  of  the  road.  If  the  pavement  is  in 
such  condition  that  he  cannot  operate  his  car  without  doing 
that,  maybe  he  is  using  bad  judgment  in  even  being  on  the 
road." 

It  seems  to  us  from  the  foregoing  statement  that  the 
trial  judge  did  not  predicate  his  finding  that  defendant  was 
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negligent  on  the  fact  that  its  truck  was  being  driven  at  a 
speed  of  20  miles  per  hour.  It  appears  rather  that  he  con- 
cluded that  Devereaux  possibly  should  not  hav?  driven  the 
truck  at  all  on  Roosevelt  road  because  of  its  slippery 
condition  and  that  defendant  was  guilty  of  negligence  merely 
because  its  truck  skidded  over  the  center  line  and  onto  the 
south  side  of  the  road,  since  rtit  is  up  to  him  to  keep  his 
car  over  on  the  right-hand  side  of  the  road."  This  is  tanta- 
mount to  saying  that  defendant's  driver,  Devereaux,  was  under 
the  absolute  duty  to  keep  his  truck  on  the  north  half  of  the 
road,  regardless  of  whether  its  skidding  over  to  the  south 
side  of  the  road  was  without  fault  on  his  part*  The  trial 
court's  finding  in  this  regard  was  clearly  contrary  to  law. 
Defendant  had  the  same  right  to  have  its  truck  operated  on 
Roosevelt  road  at  the  time  and  place  in  question  and  under 
the  then  existing  conditions  as  plaintiff  had  to  operate 
his  hearse.  Neither  vehicle  was  being  driven  in  violation 
of  law  in  respect  to  the  speed  at  which  it  was  traveling. 
If  plaintiff  had  the  right  to  assume  that  it  was  reasonably 
safe  to  drive  his  hearse  at  a  speed  of  20  miles  per  hour  en 
the  icy  pavement,  Devereaux  had  the  right  to  assume  that  it 
was  reasonably  safe  to  drive  defendant's  truck  at  the  same 
speed  on  the  same  pavement. 

In  the  absence  of  any  evidence  of  facts  or  circum- 
stances that  tend  to  show  that  defendant's  driver  was  guilty 
of  any  negligence  that  caused  the  truck  to  skid,  we  are 
impelled  to  hold  that  the  damage  to  plaintiff's  hearse  re- 
sulted from  an  unavoidable  accident. 

The  Judgment  of  the  County  court  of  Cook  county  is 

reversed  and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  favor  of  defendant  and  against  plaintiff. 

JUDGMENT  REVERSED  AND  CAUSE  REMAKES D 

WITH  DIRECTIONS. 
Friend,  P.  J.,  and  Scanlan,  J.,  concur. 
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THEODORE  GRAVIDAS,  ) 

Appellant,     )  APPEAL  FROM  MUNICIPAL 
) 
V.  )  COURT  OP  CHICAGO. 


EDWARD  O'DWYER, 

Appellee. 


)  COURT  OP  CHICAGO.  ,-■. 

! 


MR*  JUSTICE  SULLIVAE  DFLIVHRPD  THE  OPIHION  OF  THE  COURT. 

Plaintiff,  Theodore  Karavidas,  brought  an  action  of 
forcible  detainer  against  the  defendant,  Edward  O'Dwyer, 
claiming  that  the  latter  unlawfully  withheld  the  possession 
of  "certain  store  premises  at  608-IO  South  Racine  Avenne" 
in  Chicago,  After  a  trial  by  the  court  without  a  jury  a 
finding  was  entered  that  the  defendant  was  "Hot  Guilty"  and 
judgment  was  entered  on  July  17,  1946  on  such  finding  in 
favor  of  defendant  and  against  plaintiff.  A  notice  of 
appeal  from  the  judgment  was  filed  by  plaintiff  on  July 
23,  1946. 

Defendant  filed  a  motion  in  this  court,  which  was 
reserved  to  hearing,  to  dismiss  this  appeal  because  plain- 
tiff did  not  perfect  same  in  accordance  with  the  jurisdic- 
tional provisions  of  the  Forcible  Entry  and  Detainer  Act 
(chap*  57,   Ill»  Rev.  Stat.  1945)* 

Section  18  (par*  19)  of  said  act  provides  in  part 

as  follows: 

"If  any  party  shall  feel  aggrieved  by  the  verdict 
of  the  jury  ©r  decision  of  the  court,  upon  any  trial  had 
under  this  Act,  such  party  may  have  an  appeal,  to  be 
taken  to  the  same  courts,  in  the  same  manner,  and  tried 
in  the  same  way  as  appeals  are  taken  and  tried  in  other 
eases.  Provided  such  party  files  notice  of  appeal  and 
bond  within  five  (5)  days  from  the  rendition  of  the  judg- 
ment, and  no  writ  of  restitution  shall  be  issued  in  any 
cases  until  the  expiration  of  said  five  (j?)  days." 

Section  19  (par.  20)  defines  the  condition  of  the 

appeal  bond  required  to  be  filed  by  a  defendant  against 

whom  a  judgment  is  rendered  in  an  action  of  forcible 
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detainer. 

Section  20  (par.  21)  provides  as  follows: 

"If  the  plaintiff  appeals,  the  condition  of  the 
bond  shall  be  as  in  other  eases  of  appeal,  when  taken 
by  the  plaintiff,  except  as  otherwise  provided  by  law," 

It  will  be  noted  that  plaintiff  was  entitled  to  an 
appeal  under  section  18  of  said  Act  only  if  he  filed  his 
notice  of  appeal  and  bond  within  five  days  from  the  entry 
of  the  judgment.  As  has  been  seen,  the  judgment  was  entered 
July  17,  1946  and  the  notice  of  appeal  was  not  filed  until 
July  23,  1946,  which  was  more  than  five  days  after  the  entry 
of  the  judgment.  Plaintiff  not  only  did  not  file  an  appeal 
bond  within  five  days  after  the  entry  of  the  judgment,  as  re- 
quired by  the  statute,  but  he  has  not  filed  an  appeal  bond 
at  all. 

The  method  of  review  prescribed  in  the  statute  is 
exclusive  and  must  be  followed  in  order  to  perfect  an  appeal. 
In  Good  and  ISdmunds,  Appellate  Court  Procedure,  it  is  said 
in  section  368  Cp#283):  "As  the  action  of  forcible  entry 
and  detainer  is  a  special  statutory  proceeding,  summary  in 
Its  nature  and  in  derogation  of  the  common  law,  the  juris- 
diction of  courts  in  regard  thereto  is  limited  by  statute 
*  #  #  and  the  right  of  appeal  can  be  availed  of  only  by 
following  the  statutory  procedure," 

The  foregoing  provisions  of  the  Forcible  Entry  and 
Detainer  Act  pertaining  to  appeals  from  judgments  rendered 
under  said  Act  are  equally  applicable  to  plaintiffs  and 
defendants.  Sections  13,  19  and  20  must  be  construed  to- 
gether. As  has  been  shown,  section  19  defines  the  condition 
of  the  appeal  bond  that  must  be  filed  by  a  defendant  against 
whom  a  judgment  has  been  entered  in  an  action  of  forcible 
detainer  and  section  20  specifies  the  nature  of  the  appeal 
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bond  that  must  be  filed  by  a  plaintiff  against  whoa  a  Judg- 
ment has  boon  rendered  In  such  an  action.  In  'rmson  v. 
Forsyth.  40  111.  49,  which  was  an  appeal  by  the  plaintiff 
In  the  court  below  from  a  judgment  In  an  action  of  forcible 
entry  and  detainer,  the  appellee  moved  to  dismiss  the  appeal, 
because  the  bond  was  not  signed  by  the  plaintiff.  In  dis- 
missing the  appeal  in  that  case,  the  court  held:  "It  Is 
essential  to  the  sufficiency  of  the  appeal  bond  that  It 
should  be  executed  by  the  plaintiff.  It  will  not  suffice 
that  it  be  executed  by  the  landlord  of  the  plaintiff ,  although 
the  suit  was  in  reference  to  the  possession  of  premises  which 
the  plaintiff  claimed  the  right  to  hold  as  tenant  of  the  party 
executing  the  bond."  In  the  A rmson  case  the  court  recognized 
the  necessity  of  plaintiff  filing  a  sufficient  appeal  bond 
in  order  to  perfect  an  appeal  from  a  judgment  rendered  in 
an  action  of  forcible  detainer. 

Since  plaintiff  did  not  file  his  notice  of  appeal  and 
bond  within  five  days  after  the  rendition  of  the  judgment, 
this  appeal  must  be  dismissed. 

;.p:  SAL  DISMISSED, 

Friend,  P.  J.,  and  Scanlan,  J«,  concur. 
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HELBNT3  DTJ~'I   ,  ) 

Appellant,     ) 


)     APPEAL  FROM  SUPERIOR   // 
COORT,  COGX  COUNTY 


7 


C.  DTTDLEY,  ) 

Appellee.     )  ^  M 

MR*  JUSTICE  SULLIVAN  DELIVERED  TEE  OPINIO!!  OF  THE  CO.,  .... 

By  this  appeal  plaintiff,  Helene  Dudley,  seeks  to 
reverse  a  decretal  order  of  the  trial  court  which  dismissed 
her  complaint  for  divorce  for  "lack  of  jurisdiction.'1 

On  «\pril  16,  194-6  plaintiff  filed  a  verified  com- 
plaint for  divorce  in  which  she  alleged  inter  alia; 

"That  for  mors  than  one  year  prior  to  the  filing 
of  this  Bill  of  Complaint  for  divorce  she  has  been  and 
atill  is  a  resident  of  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois  and  that  the  defendant,  Darwin 
C.  Dudley,  has  been  a  resident  of  the  City  of  Chicago, 
County  of  Cook  and  state  of  Illinois  until  the  time  he 
entered  into  the  military  service  and  since  that  time  has 
been  situated  in  various  places  in  the  United  states*  The 
said  defendant  is  at  the  present  time  domiciling  in  Boca 
Ratone,  Palm  Beach  County,  Florida." 

Included  in  the  relief  sought  in  plaintiff »s  com- 
plaint was  the  care  and  custody  of  the  three  minor  children 
of  the  parties  and  a  reasonable  allowance  for  alimony  and 
the  support  and  maintenance  of  the  children. 

On  Juno  4,  1946  the  defendant,  Darwin  C.  Dudley, 
filed  a  verified  answer  in  which  he  raised  as  a  factual 
issue  the  question  of  the  court1 s  jurisdiction  of  the  sub- 
ject matter  on  the  ground  that  plaintiff  had  not  resided 
in  the  state  of  Illinois  for  more  than  one  year  immediately 
presiding  the  filing  of  her  coiaplaint.  The  allegations  of 
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the  answer  In  this  regard  are  as  follows % 

"He  denies  that  the  plaintiff,  Helene  Dudley,  was  a 
resident  of  the  City  of  Chicago,  County  of  Cook  and  otate 
of  Illinois  for  more  than  one  year  prior  to  the  filing  of 
her  Complaint,  as  alleged  in  Paragraph  1  of  said  Complaint, 
but,  on  the  contrary  this  defendant  represents  and  states 
the  fact  to  be  that  the  plaintiff  has  been  a  resident  of  the 
town  of  Boca  Katon,  in  the  State  of  Florida,  since  September, 
1944,  and  that  she  lived  there  continually  from  September, 
1944,  until  March  23,  1946, « 

Defendant's  answer  then  proceeded  to  deny  the  facts 
alleged  in  the  complaint  upon  which  plaintiff  predicated 
her  charge  that  he  was  guilty  of  adultery  and  cruelty. 

On  June  17,  1946  the  following  order  was  entered  after 

due  notice  to  defendants  counsel: 

'•On  fiction  of  Attorney  for  the  plaintiff  Helene  Dudley, 
this  matter  coming  on  to  be  heard  pursuant  to  due  and  timely 
notice,  the  Court  having  heard  the  argument  of  counsel,  it 
is  ordered  that  *  *  *  the  above  cause  be  dismissed  without 
costs,  it  appearing  to  the  Court  that  all  costs  have  been 
paid/' 

On  July  16,  1946  plaintiff  filed  a  motion,  after  due 
notice  to  defendants  attorney,  to  vacate  said  order  of  dis- 
missal and  reinstate  the  case* 

On  July  24,  1946  the  trial  court  entered  the  follow- 
ing order; 

"On  motion  of  attorney  for  plaintiff  to  vacate  the 
order  of  dismissal  heretofore  entered  herein  and  to  re-in- 
state the  cause  supported  by  affidavit  of  plaintiff,  due 
notice  served  the  Court  hearing  testimony  of  Plaintiff, 

and  defendant  represented  by  counsel, 

MIT  IS  HERBS*  ORDERED  that  the  motion  of  Plaintiff 
to  vacate  prior  order  of  dismissal  of  June  17,  1946,  and 
re-instate  the  cause  be  sustained,  and  is  hereby  sustained 
and  the  cause  re-instated  on  the  calendar  of  the  Court.  ■ 

On  JOly  30»  1946  plaintiff  filed  a  verified  petition 

for  an  allowance  for  temporary  alimony  and  for  the  care  and 
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support  of  the  minor  children.   hen  plaintiff »fl  petition  for 
temporary  alimony  came  on  for  h*»rinr  on  July  ?y,  1946,  both 
parties  being  represented  by  attorneys,  the  trial  court,  having 
heard  arguments  of  counsel,  entered  an  order  that  "defendant 
make  answer  to  plaintiffs  petition  by  August  21,  1946"  and 
that  a  hearing  be  had  "on  plaintiff's  petition  and  defendants 
answer  thereto"  on  August  28,  194o# 

On  August  20,  1946  defendant  filed  a  verified  answer  to 
plaintiff's  petition  for  temporary  alimony,  which  contained 
substantially  the  same  allegations  as  did  his  EJiswer  to  the 
complaint  in  support  of  Ms  claim  thut  the  court  had  no  Juris- 
diction of  the  subject  matter,  be cruse  plaintiff  had  not  re- 
sided in  the  State  of  Illinois  for  "lore  than  one  year  immedi- 
ately preceding  the  filing  of  her  complaint,   defendants  answer 
to  plaintiff's  petition  further  alleged  that  plaintiff  had  no 
right  to  an  allowance  either  for  alimony  or  for  the  care  and 
support  of  the  minor  children  aiad  that  he  was  not  financially 
able  to  pay  any  such  allowance. 

on  august  28,  1946,  after  a  hearing  on  plaintiff's 
foregoing  petition  for  temporary  alimony  find  defendant's 
answer  to  said  petition,  defendant's  counsel  being  present 
and  plaintiff  having  testified  at  said  hearing,  an  order 
was  entered  that  "defendant  pay  to  plaintiff  the  sura  of  One 
Hundred  Dollars  *  * >  *  weekly  for  support  sad  r^intenance  of 
plaintiff  and  three  children  of  the  parties,  first  paynent 
to  be  made  Tuesday,  September  3rd,  1946." 

On  September  4,  1946  defendant  presentee  &  motion  for 
leave  to  withdraw  his  answer  to  plaintiff's  complaint  and 
to  file  a  motion  to  strike  said  complaint  for  want  of  Juris- 
diction on  the  following  grounds: 

"1.  The  plaintiff  did  not  reside  in  the  state  of 
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Illinois  for  one  whole  year  next  before  the  filing  of  hep 
Complaint  for  Divorce . 

"2,  Neither  the  plaintiff  nor  the  defendant  resided 
in  the  State  of  Illinois  at  any  time  subsequent  to  their 
marriage* 

M3o  The  court  lacks  jurisdiction  of  the  subject 
matter  of  plaintiffs  suit." 

On  the  same  day,  September  4,  19*6,  an  order  was 
entered  granting  defendant's  motion  to  withdraw  his  answer 
to  plaintiff's  complaint  and  to  file  his  motion  to  strike 
same  and  hearing  on  the  motion  to  strike  was  set  for 
September  13,  1946«  On  September  13,  1946  plaintiff  filed 
a  motion  to  strike  the  motion  of  defendant  to  strike  the 
complaint,  also  on  the  same  day  defendant  filed  an  amended 
motion  to  strike  the  complaint,  which  motion  set  forth  the 
three  grounds  included  in  his  original  motion  to  strike  and 
the  following  additional  ground J 

"Bie  Court  lacked  Jurisdiction  to  grant  the  plain- 
tiff leave  to  reinstate  the  above  entitled  cause,  when 
plaintiff  had  voluntarily  dismissed  the  sasse,  and  the 
order  of  July  21,  1946,  reinstating  the  said  cause,  is 
void, ■ 

Plaintiff  filed  a  motion  supported  by  several  affi- 
davits opposing  defendant's  motion  to  strike  her  complaint. 

On  September  17>  1946  the  trial  court  entered  the 

following  order t 

"This  cause  coming  on  to  be  heard  upon  the  motion 
of  the  attorney  for  the  defendant  to  strike  the  Complaint 
of  the  plaintiff  herein  for  lack  of  jurisdiction,  and  the 
Court  having  heard  the  arguments  of  counsel  and  being 
fully  advised  in  the  premises. 

WI?  IS  ORDERED,  ADJUDGED  AHD  DECREED  by  the  Court 
that  the  said  Complaint  of  the  plaintiff  be,  and  the  same 
is,  hereby  dismissed  for  lack  of  jurisdiction* w 
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This  is  the  order  appealed  from  and  the  record  dis- 
closes that  it  was  entered  on  the  sole  ground  that*  plain- 
tiff having  voluntarily  dismissed  her  c^-se,  the  court  had 
no  power  to  set  aside  the  order  of  dismissal  and  to  rein- 
state the  cause, 

Plaintifr  contends  that  "by  knowingly  participating 
in  the  proceedings  after  vacation  of  plaintiff »a  voluntary 
dismissal  by  appearing  and  pleading  and  creating  other 
issues,  th*  defendant  forfeited  whatever  right  ha.aay 
have  had  to  question  the  validity  of  thfl  order  of 
reinstatement* M 

In  ^eJLsguth,  JbL^^2X^mJMM,,M.3mL  ML*   272  111. 

541,  the  court  said  at  p.  543* 

'♦In  case  of  a  voluntary  non-suit  upon  motion  of  a 
plaintiff  the  court  has  no  power  to  set  aside  the  order  of 
dismissal  and  re-instate  the  cause  iinleas  at  the  time  the 
non-suit  is  taken  leave  is  riven  th*  plaintiff  to  sw>ve  to 
set  it  aside.  ( Barnes  y>  l&rber.  1  tula.  401)  Lombard  v. 
xJB&SX&Ss   3  **•  *o9#)  The  reason  for  this  role  is  apparent. 
If  a  plaintiff  by  hi3  deliberate  and  voluntary  act  secures 
the  diaolasal  of  his  suit  It®  sust  be  held  to  have  anticipated 
the  afftet  and  BaaaasaTy  results  of  this  action  and  should 
not  be  restored  to  the  position  and  the  rights  which  he 
voluntarily  abandoned.  Saving  taSsan  a  non-suit,  his  only 
recourse  is  to  begin  his  action  anew.  Plaintiff  in  error, 
ho?:ev«r,  has  forfeited  its  right  to  complain  of  this  action 
of  the  court,   fter  the  eaaaa  was  ■ra-dnstaied  it  [defendant] 
appeared  -in  two  trials  in  the  sity  eoort  and  contested  the 
case  on  the  oerita.  By  so  doing  it  conferred  upon   the 
court  the  po^*?r  to  proceed  and  waived  its  right  to  object 
to  the  re-ins  tat  enant  of  the  cause,  (^rrlngton  v.  McCollua, 

||  in.  4761  mmjt§&mz-m$^^  ^i  w. 


Since  the  order  of  dismissal  entered  herein  contained 
no  reservation  granting  plaintiff  leave  to  move  to  set  It 
aside,  It  sust  be  held  thnt  the  trial  court  had  no  Juris- 
diction to  reinstate  the  case.  Stag  question  Is  then  presented 
as  to  whether  defendant  waived  his  right  to  object  to  its 
reinstatement  by  appearing  and  participating  in  the  proceed- 
ings hereinbefore  referred  to,  after  it  was  reinstated. 

ihile  it  is  troe  that  the  waiver  rule  was  applied 
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ln  the  Welsgutfr  case,  because  after  that  case  was  reinstated 
defendant  appeared  and  contested  the  case  on  the*  merits,  we 
think  that  the  waiver  rule  applies  with  equal  force  here, 
since,  after  this  case  was  reinstated,  defendant  appeared 
and  contested  plaintiff's  petition  for  temporary  alimony  on 
the  merits  by  filing  an  answer  thereto.  Defendant  also 
appeared  by  his  attorney  at  the  hearing  on  said  petition 
and  answer  and  the  record  fails  to  show  that  he  limited  his 
appearance  or  made  any  protest  as  to  the  court* s  jurisdiction 
over  his  person. 

In  our  opinion,  defendant,  by  participating  under  a 
general  appearance  in  said  proceeding  in  the  manuer  indicated, 
after  the  case  was  reinstated,  waived  his  right  to  object  to 
its  reinstatement. 

It  is  stated  in  defendants  brief  that  rtthe  fact  that 
the  defendant  filed  a  verified  answer  to  plaintiff *s  petition 
for  alimony,  in  which  answer  the  defendant  challenged  the 
jurisdiction  of  the  court  to  pass  upon  the  question  of  ali- 
mony, did  not  waive  defendants  rights  to  question  the  order 
reinstating  the  case."  This  statement  is  somewhat  mislead- 
ing, because,  while  defendant  in  his  answer  to  plaintiffs 
petition  for  alimony  did  substantially  repeat  the  allegations 
of  his  answer  to  plaintiff's  complaint,  upon  which  he  predi- 
cated his  challenge  of  the  court's  Jurisdiction  of  the  subject 
matter,  his  answer  to  the  petition  for  alimony  also  alleged 
the  matters  heretofore  set  forth,  which  contested  said  peti- 
tion on  the  merits. 

Defendants  answer  to  plaintiffs  petition  for  alimony 
did  not  challenge  the  courts  jurisdiction  on  the  ground  that 
it  had  no  power  to  reinstate  the  case  but  on  the  ground  that 
plaintiff  had  not  resided  in  the  State  of  Illinois  for  more 
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than  one  year  immediately  preceding  the  filing  of  her  com- 
plaint* defendant's  challenge  of  the  court»s  jurisdiction 
because  of  plaintiff's  alleged  non-residence  presented  an 
issue  of  fact  which  has  not  yet  been  determined.  That  issue 
is  not  in  anywise  related  to  the  question  as  to  the  court's 
lack  of  jurisdiction  to  reinstate  the  case  after  its  volun- 
tary dismissal* 

Defendant,  having  waived  his  right  to  object  to  the 
reinstatement  of  the  case  and  having  failed  on  the  hearing 
on  plaintiff's  petition  for  alimony  to  procure  a  determination 
by  the  chancellor  of  the  issue  of  fact  relative  to  the  court's 
jurisdiction  of  the  subject  matter,  say  still  haw  that  issue 
determined  upon  the  trial  of  this  ease  on  the  complaint  and 
answer, 

Plaiatlff  also  contends  that  "an  order  of  voluntary 
dismissal  may  be  vacated  during  the  term  in  accordance  with 
power  conferred  by  statute  and  the  inherent  power  of  the 
court  to  set  aside  its  orders  and  judgments. rt  Since  the 
Welsgufo  case  clearly  announces  the  law  governing  a  situation 
such  as  is  presented  here,  it  must  be  held  that  there  is  no 
merit  in  this  contention, 

"s  reserved  to  hearing  a  motion  heretofore  made  by 
plaintiff  to  strike  the  additional  record  and  additional 
abstract  filed  by  defendant  and  also  that  portion  of  defend- 
ant's brief  which  refers  to  the  additional  abstract.  Inas- 
much as  the  matters  contained  in  the  additional  record  and 
the  additional  abstract  have  no  bearing  on  any  question 
presented  on  this  appeal,  said  motion  is  allowed* 

For  the  reasons  stated  herein  the  decretal  order  of 
tho  Superior  court  of  Cook  county  is  reversed  and  the  cause 
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Is  remnded  with  directions  to  permit  defendant  to  refile 

his  answer  to  the  complaint  and  to  try  the  issues  of  fact, 

jurisdictional  and  otherwise,  joined  on  the  cosjplaint  and 

answer. 

KTSPF.SIT)  AND  F^M&FDED 
WITH  DIRECTIONS. 

Friend,  F«  J.,  and  Scanlan,  J.f  concur « 
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JCTC.  EDWARD  BEL3KY, 

v. 

WALTER  P.  KORNAK, 


Appellee, 


)  APPEAL  PROM  SUPERIOR  ^ 

) 

)  COURT,  COOK  COUNTY. 
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Appellant, 
MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiff,  Joe  Edward  Belsicy,  brought  an  action  in 
forcible  detainer  and  for  damages  against  defendant,  Walter 
P.  Kornak,  before  a  justice  of  the  peace.  After  a  hearing 
the  justice  of  the  peace  entered  judgment  in  favor  of 
plaintiff  and  against  defendant  for  possession  of  two 
stalls  in  a  garage  and  $45  damages.  Defendant  appealed 
from  said  judgment  by  filing  an  appeal  bond  in  the  office 
of  the  clerk  of  the  Superior  court  of  Cook  county,  which 
bond  was  duly  approved  by  said  clerk,  who  thereupon  issued 
a  writ  of  supersedeas  directed  to  the  justice  of  the  peace 
and  a  summons  to  plaintiff.  The  writ  of  supersedeas  was 
served  upon  the  justice  of  the  peace  and  the  summons  was 
served  upon  plaintiff.  Plaintiff  filed  his  appearanee  in 
the  Superior  court.  When  the  justice  of  the  peace  failed 
to  file  the  transcript  of  his  docket  in  the  Superier  court 
within  the  time  required  by  statute,  plaintiff  presented  a 
written  motion  "that  this  cause  be  dismissed  for  failure  to 
file  the  transcript  of  the  docket  of  the  Justiee  of  the  Peace 
within  the  time  allowed. *  The  trial  court  entered  an  order 
sustaining  plaintiff's  motion  and  dismissed  the  appeal.  The 
instant  appeal  is  prosecuted  by  defendant  to  reverse  said 
•rder«  Plaintiff  filed  no  brief  in  this  court. 

Defendant's  theory,  as  stated  in  his  brief,  is  that 
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"where  an  appeal  from  s  justice  of  the  peace  is  perfected  by 
the  filing  of  a  bond  with  the  Clerk  of  the  Superior  Court  of 
Cook  County  and  a  supersedeas  is  issued  directed  to  the  justice 
of  the  peace  it  is  the  duty  of  the  justice  of  the  peace  to  file 
the  transcript  of  the  docket  within  the  time  provided  by  stat- 
ute, but  that  the  failure  of  the  justice  of  the  peace  to  file 
transcript  of  the  docket  within  the  time  provided  by  the  stat- 
ute is  not  ground  for  a  dismissal  of  the  appeal." 

Plaintiff's  theory,  which  was  apparently  adopted  by 
the  trial  judge,  seems  to  have  been  that  it  was  the  duty  of 
the  defendant  to  file  the  transcript  of  the  docket  of  the 
justice  of  the  peace  within  the  time  provided  by  statute  and 
that  the  failure  of  defendant  to  perform  such  duty  compelled 
the  dismissal  of  his  appeal. 

The  trial  court  clearly  erred  in  entering  the  order 
appealed  f?:'oro,   ^11  that  defendant  was  required  to  do  to  per- 
fect his  appeal  from  the  justice  of  the  peace  was  to  file  his 
appeal  bond  and  have  same  approved  by  the  clerk  of  the 
Superior  court.  He  did  that.   ;he  clerk  of  said  court  then 
performed  his  duty  by  issuing  a  writ  of  supersedeas  directed 
to  the  justice  of  the  peace,  upon  whom  the  writ  was  properly 
served.  The  Justices  and  Constables  Act  (chap.  79,  par.  116, 
sec.  1,  111.  Kev.  Stat.  1945)  coxitains  the  following  provisions: 

"If  the  [apeeal]  bond  is  filed  with  the  clerk  of  the 
court  to  which  the  appeal  is  taken,  it  shall  be  approved  by 
hiia,  and  upon  the  approval  of  the  bond,  the  clerk  shall  issue 
a  supersedeas  enjoining  the  justice  *  *  *  from  proceeding  any 
further  in  said  suit,  and  suspending  all  proceedings  in  re- 
lation thereto  •  *  *.  The  justice  shall,  within  twenty  days 
after  *  *  *  the  service  upon  him  of  the  supersedeas,  deliver 
to  the  clerk  of  the  court  to  which  the  appeal  is  taken,  all 
the  papers  in  the  case  and  a  transcript  of  his  docket  in  the 
case  with  a  certificate  under  his  hand  that  said  transcript 
and  papers  contain  a  full  and  perfect  statement  of  all  the 
proceedings  before  him.w 

It  is  clear  that  the  foregoing  provisions  of  the  statuto 
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made  it  the  exclusive  duty  of  the  justice  of  the  peace  to 
deliver  the  transcript  of  his  docket  with  the  required  certi- 
ficate to  the  clerk  of  the  Superior  court  and  his  failure 
to  perform  that  duty  cannot  be  charged  to  defendant. 

la  Haller  ▼.  Rieth,  223  Hl»  App»  27,  the  County  court 
of  Madison  county  dismissed  an  appeal  from  a  justice  of  the 
peace  on  the  ground  that  the  transcript  of  the  proceedings 
before  the  justice  of  the  peace  was  not  on  file  in  said  County 
court  within  the  20  days  provided  by  statute.  There  the 
court  said  at  pp.  29  and  30: 

"The  record  in  this  case  discloses  that  appellant  filed 
said  appeal  bond  with  said  clerk  of  the  county  court  of  Madison 
county  within  the  twenty  days  as  by  law  required  and  that  said 
clerk  approved  said  bond  and  on  the  same  day  issued  a  superse- 
deas and  the  same  was  served  upon  said  justice  on  September 
18,  1920.  When  appellant  filed  his  appeal  bond  with  the  clerk 
of  the  county  court  and  same  was  approved  by  him,  appellant 
had  done  all  that  was  required  of  him  by  statute  to  perfect 
his  appeal,  although  the  papers  were  not  sent  up  within  the 
time  specified  by  statute.  Little  v.  Smith,  |?  111.  400 \ 
Galllmore _vx  Daaey.  12  111.  143-145!  Frahm  v.  Craig  Drain. 
List.  Com 'rs/  200  111.  233-235!  Natenberg.v.  Oolak,  174  111. 
App.  443-44i>.» 

The  aforesaid  section  of  the  statute  also  provides  that 
the  appeal  bond  may  be  filed  with  and  approved  by  the  justice 
of  the  peace  from  whose  judgment  the  appeal  is  prosecuted  and 
that  when  tiie  appeal  bond  has  been  so  filed  and  approved,  the 
justice  of  the  peace  shall  within  20  days  thereafter  file  it 
in  the  office  of  the  clerk  of  the  court  to  which  the  appeal 
is  taken. 

La  Little  v.  Smith.  5  Ill«  (4  Scam.)  400,  an  appeal  was 
dismissed  by  the  Circuit^court  of  Randolph  county  because  the 
justice  of  the  peace  had  not  filed  the  appeal  bond  with  the 
clerk  of  said  Circuit  court  within  20  days  after  his  approval 
and  acceptance  of  it.  In  reversing  the  Circuit  court  in  that 
case  the  Supreme  court  said  at  p.  402: 
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"When  the  party  appealing  has  entered  into  the  appeal 
bond,  and  the  same  is  accepted  and  approved  by  the  justice, 
the  appeal  is  taken.  He  had  done  all  which  the  law  requires 
of  him,  an*  what  remains  to  be  done,  to  wit:  the  return  of 
the  papers  to  the  oiiice  of  the  clerk,  is  to  be  performed  by 
the  Justice  of  the  peace*  In  the  performance  of  this  act, 
which  is  merely  ministerial,  the  justice  is  Um  officer  of 
the  law,  and  not  the  agent  of  the  party*  and  consequently  the 
party  cannot  be  held  responsible  for  his  neglect.  We  cannot 
but  think  it  would  be  attended  with  hardship  to  take  from  a 
party  the  power  of  performing  an  act  and  then  dismiss  his 
appeal  because  the  act  was  not  performed*" 

For  the  reasons  stated  herein  the  order  of  the  Superior 

court  of  Cook  county  is  reversed. 

ORDER  REVERSED* 


friend,  P.  J,,  and  Scanlan,  J.,  concur « 
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DR.  0»  A.  RAWLINS, 

Appellee, 


ANSA  R.  B0GUSI3WICZ  and 
STANLEY  B0GUSIEWIC2, 

Appellants. 
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APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINIOK  OF  THE  COURT. 

By  this  appeal  defendants,  Anna  R.  Bogusiawicz  and 
Stanley  Bogusiewiez,  seek  to  reverse  a  decree  entered  Sept- 
ember 20,  1946,  which  denied  their  petition  to  vacate  a 
decree  entered  December  3,  1945  in  favor  of  plaintiff, 
Dr.  0.  A.  Rawlins. 

Plaintiff  filed  his  complaint  for  the  specific  per- 
formance of  a  written  contract  executed  November  1J,  1943, 
under  the  terms  of  which  he  agreed  to  exchange  a  farm  owned 
by  him  near  Portage,  Wisconsin,  together  with  certain  per- 
sonal property  used  in  connection  with  said  farm,  for  real 
estate  at  1328  West  Division  street,  Chicago,  Illinois, 
owned  by  defendants. 

A  decree  was  entered  December  3,  1945,  which  adjudged 
that  the  written  contract  between  the  parties  be  specifically 
performed.  Defendants  did  not  appeal  from  this  decree  but 
filed  a  verified  petition  on  December  20,  1945  asking  that 
it  be  vacated.  Said  petition  and  plaintiff's  answer  thereto 
were  referred  to  a  master  in  chancery  for  hearing.  The 
master  made  the  following  report: 

"A  decree  of  specific  performance  was  entered  in  this 
cause  on  December  3,  1945,  which  provided  that  plaintiff  exe- 
cute and  deliver  to  defendants  a  proper  and  sufficient  con- 
veyance in  fee  of  the  premises  described  in  said  decree  and 
that  defendants,  upon  the  tender  or  delivery  to  them  of  such 
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conveyance  together  with  the  hill  of  sale  of  the  personal 
property  in  said  contract  described,  do  execute  and  deliver 
to  the   plaintiff  a  deed  to  certain  premises  also  described 
in  said  decree. 

"-e^endants  filed  a  petition  on  December  20,  1945 
alleging  that  since-  the  entry  of  said  decree  they  have  dis- 
covered that  one  Charles  A,  Dupee,  acting  as  agent  for 
plaintiff,  had  sold  and  delivered  a  certain  tractor  des- 
cribed in  said  contract  and  decree,  and  that  plaintiff  had 
removed  from  the  farm  in  question  numerous  other  items  of 
personal  property  required  by  said  contract  and  decree  to 
be  delivered  to  defendants;  that  in  so  doing,  plaintiff  lias 
put  it  out  of  his  power  to  comply  with  the  terns  of  the 
decree  with  reference  to  the  delivery  of  said  personal  prop- 
erty. The  petition  alleges  that  the  said  articles  of  per- 
sonal property  are  necessary  to  the  use  and  operation  of  the 
premises  and  that  the  inclusion  of  the  same  in  the  contract 
was  one  of  the  inducing  causes  which  impelled  defendants  to 
sign  said  contract;  that  it  would  be  inequitable  to  compel 
defendants  to  accept  a  conveyance  of  the  premises  without 
receipt  by  them  of  the  above  mentioned  personal  property. 
The  petition  prays  that  the  decree  be  vacated  and  the 
complaint  be  dismissed. 

"Plaintiffs  answer  denies  that  the  said  Charles  A. 
Dupee  acted  as  agent  for  plaintiff  in  selling  the  tractor 
referred  to  in  the  petition  and  alleges  that  he  acted  on 
his  own  initiative  without  advice,  consent  or  authority 
from  the  plaintiff, 

"Plaintiff  admits  that  the  other  items  of  personal 
property  referred  to  in  said  petition  were  removed  from  the 
farm  in  question,  but  alleges  that  the  saae  were  removed 
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and  stored  elsewhere  for  safe-keeping,  in  the  fear  that  they 
might  be  stolen  from  the  farm  while  it  remained  unoccupied. 
Plaintiff  alleges  that  he  has  repossessed  himself  of  said 
tractor  and  has  it  and  all  the  rest  of  the  personal  property 
in  said  contract  mentioned,  ready  for  delivery  to  defendants, 
pursuant  to  the  terms  of  the  contract  and  decree  of  this  court, 

"Prom  the  evidence,  both  oral  and  documentary,  the 
master  finds  as  follows: 

*  #  # 

"That  on  or  about  March  22,  1945,  one  Charles  A,  Dupee, 
who  was  formerly  tenant  in  possession  of  the  farm  involved  in 
these  proceedings,  sold  and  delivered  the  flbntgomery-Y.'ard  194-1 
model  tractor,  which  was  one  of  the  items  of  personal  property 
required  by  said  contract  and  decree  of  this  court  to  be  de- 
livered to  the  defendants,  to  one  George  W,  Kelson,  a  neigh- 
boring farmer.  Shortly  thereafter,  Charles  A.  Dupee  wrote 
the  plaintiff  informing  him  o**  what  he  bad  done  and  enclosed 
a  check  to  plaintiff  in  the  amount  of  $570.00,  which  Charles 
A.  Dupee  claims  represented  the  ceiling  price  of  the  tractor. 
Plaintiff  immediately  returned  the  check  to  Charles  A.  Dupee 
with  a  letter  to  the  effect  that  he  had  no  authority  to  sell 
the  tractor  and  requesting  him  to  return  the  money  to  the  pur- 
chaser,  -aid  check  was  not  returned  to  the  purchaser  but  was 
deposited  in  a  bank  account  in  the  name  of  Charles  A.  Dupee 
In  trust  for  the  plaintiff.  On  December  20,  19^5>  plaintiff 
visited  the  farm  of  the  said  George  W.  Kelson  and  there  re- 
possessed himself  of  said  tractor  for  the  sum  of  $900.00*  On 
January  2,  194J?  [1946],  Charles  A#  Dupee  closed  the  aforesaid 
trust  account  and  forwarded  to  plaintiff  another  check  for 
$570.00,  which  plaintiff  has  never  cashed  and  still  has  in 
his  possession. 
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"The  master  finds  that  in  the  spring  of  1945  the  said 
Charles  A,  Dupee  caused  to  be  removed  from  the  farm  in  ques- 
tion the  Delco  Electric  system,  Montgomery-4?ard  washing 
machine,  and  Monarch  coal  and  wood  kitchen  stove $   mentioned 
in  said  contract  and  decree  of  this  court;  that  said  items, 
together  with  a  radio  and  several  chairs  belonging  to  defend- 
ants, were  delivered  to  the  homes  of  several  neighbors  for 
safe-keeping  during  the  period  that  the  farm  in  question  re- 
mained unoccupied;  that  the  persons  to  whom  said  items  were 
delivered  were  instructed  to  deliver  them  to  the  plaintiff 
when  called  for,  Tae   master  finds  that  since  their  removal 
from  the  farm  in  question,  the  above  mentioned  items  of  per- 
sonal property  have  been  subjected  to  ordinary  use,  but  the 
evidence  shows  that  all  are  in  substantially  the  same  condi- 
tion as  when  the  contract  was  entered  into, 

"The  master  finds  that  the  plaintiff  has  repossessed 
himself  of  said  tractor  and  has  it  and  all  of  the  other  items 
of  personal  property  mentioned  in  said  contract  ready  for 
delivery  to  the  defendants  pursuant  to  the  terms  of  the  con- 
tract and  decree  of  this  court. 
»  #  m 

"The  master  concludes  that  plaintiff  has  all  of  the 
items  of  personal  property  mentioned  in  defendants'  petition 
ready  for  delivery  to  defendants  in  accordance  with  the  terms 
of  the  contract  and  decree  of  this  court,  and  the  master 
therefore  recommends  that  defendants'  petition  to  vacate 
the  decree  of  this  court  entered  December  3,  194-5,  be  denied. M 

After  a  hearing  on  defendants1  exceptions  to  the 
master's  report  the  chancellor  entered  a  decree  approving 
said  report  and  denying  defendants'  petition  to  vacate  the 
decree  for  specific  performance. 
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The  master^  report  contains  a  correct  and  rather 
comprehensive  statement  of  the  facts  established  by  the  evi- 
dence and  it  is  unnecessary  to  repeat  such  facts.  They  dis- 
prove every  material  allegation  of  defendants'  petition  to 
vacate  and  fully  support  the  averments  of  plaintiff's  answer 
thereto.  The  master  could  not  have  properly  found  otherwise 
than  that  "plaintiff  has  all  of  the  items  of  personal  property 
mentioned  in  defendants'  petition  ready  for  delivery  to  defend- 
ants in  accordance  with  the  terms  of  the  contract  and  decree 
of  this  court." 

Defendants,  realizing  that  the  decree  denying  their 
petition  to  vacate  is  not  subject  to  attack  on  the  ground 
that  plaintiff  "has  put  it  out  of  his  power"  to  comply  with 
the  terms  of  the  decree  for  specific  performance  with  refer- 
ence to  the  personal  property  in  question,  have  adopted  a 
somewhat  different  theory  in  this  court  and  now  assert  that 
"the  decree  entered  herein  should  be  vacated  because  (a)  the 
plaintiff  permitted  his  agent  to  deal  with  the  personal  prop- 
erty connected  itdth  the  farm  in  a  manner  which  was  fraudulent 
as  to  defendants  and  to  the  court,  and  (b)  the  plaintiff  vio- 
lated the  principle  of  equity  that  he  must  come  into  equity 
with  clean  hands,  which  principle  persists  and  continues  all 
through  the  trial  ©f  an  equity  cause." 

That  portion  of  defendants'  theory  designated  (a)  can 
only  mean  that  the  finding  of  the  master  that  Dupee  was  not 
authorized  to  sell  the  tractor  as  plaintiff's  agent  was 
against  the  manifest  weight  of  the  evidence  and  that  portion 
designated  (b)  must  necessarily  mean  that,  because  the  tractor 
was  sold  and  the  other  articles  of  personal  property  removed 
from  the  farm  during  the  pendency  of  the  litigation  that  cul- 
minated in  the  decree  for  specific  performance,  plaintiff  was 
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guilty  of  inequitable  conduct* 

Defendants*  contention  that  plaintiff  was  guilty  of 
inequitable  conduct  daring  the  pendency  of  said  litigation 
must  be  held  to  be  without  force,  unless  it  can  be  said  that 

the  finiing  of  the  master  that  Dupee  was  not  authorized  to 
sell  the  tractor  as  plaintiff's  agent  was  against  the  manifest 
weight  of  the  evidence. 

^e  deem  it  appropriate  to  supplement  the  statement  of 
facts  in  the  master's  report  by  relating  the  circumstances, 
as  shown  by  the  evidence,  leading  up  to  the  disposal  of  the 
personal  property  involved  herein  by  Dupee.  As  has  been  seen, 
the  exchange  contract  was  executed  by  the  parties  on  November 
15 »   19*3»  Plaintiff's  complaint  for  specific  performance  was 
filed  some  time  prior  to  January  1,  1944.  Because  of  the 
wrongful  refusal  of  defendants  to  perform  the  contract  on 
their  part,  plaintiff,  who  lived  in  Chicago,  kept  Dupee  on 
the  farm  as  his  tenant*  At  the  time  the  contract  was  executed 
all  of  the  articles  of  personal  property  described  therein 
were  on  the  farm  and  continued  to  remain  thereon  for  at  least 
15  or  10  months  or  until  March  or  April,  194?.  Having  decided 
sometime  prior  to  March  1945  to  leave  the  farm  and  go  to 
California  and  knowing  that  the  farm  would  be  unoccupied 
after  he  left,  Dupee,  without  plaintiff's  knowledge,  arranged 
with  neighboring  farmers  for  the  removal  to  their  homes  for 
safekeeping  of  all  the  items  of  personal  property,  other  than 
the  tractor,  with  the  understanding  that  they  would  return 
same  to  plaintiff  upon  his  request.  According  to  Dupee,  he 
sold  the  tractor  to  a  farmer  in  the  vicinity  because  "I  had 
no  place  to  put  it  out  there  for  safekeeping.  I  was  leaving 
that  part  of  the  country." 

All  that  need  be  said  as  to  the  articles  of  personal 
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property,  other  than  the  tractor,  Is  that  It  was  shown  by 
undisputed  evidence  that  T)upee  on  his  own  Initiative  caused 
them  to  be  removed  to  neighboring  farms  to  prevent  their 
theft  or  destruction  and  his  action  in  so  doing  was  later 
approved  by  plaintiff,  "'"e  think  that  plaintiff's  approval 
of  Dupee «s  conduct  in  this  regard  Is  to  be  commended  rather 
than  criticized. 

ks   shown  by  the  master fs  report,  both  plaintiff  and 
Dupee  testified  positively  that  the  latter  was  not  authorized 
by  the  former  to  sell  the  tractor.  Plaintiff  repudiated  its 
sale  as  soon  as  he  learned  of  it  and,  according  to  "Dupee,  he 
merely  thought  that  it  was  the  best  tiling  to  do  at  the  time. 
Defendants  presented  no  substantive  evidence  that  Dupee  sold 
the  tractor  as  plaintiff's  agent  or  that  he  had  any  authority 
to  sell  it.  The  only  evidence  presented  by  defendants  in  this 
connection  was  for  the  purpose  of  impeaching  plaintiff  and 
Dupee.  It  is  clear  from  all  the  evidence  in  the  record  that 
they  did  not  succeed  in  accomplishing  tftis  purpose. 

Fot  only  were  the  findings  and  conclusions  of  the 
master  and  the  decree  appealed  from  not  against  the  manifest 
weight  of  the  evidence  but  they  were  completely  justified  by 
the  facts  and  circumstances  in  evidence. 

We  are  impelled  to  conclude  that  plaintiff  acted  in 

good  faith  from  the  day  the  contract  was  executed;  that  the 

only  evidence  of  bad  faith  shown  by  the  record  was  defendants' 

wrongful  refusal  to  perform  the  contract;  that  plaintiff  was 

equitably  entitled  to  the  decree  of  specific  performance;  and 

that  defendants'  petition  to  vacate  said  decree  was  properly 
denied* 

The  decree  of  the  Circuit  court  of  Cook  county  is 
affirmed* 

D3CKEJ3  AFFIRHBD* 

Friend,  P.  J.,  and  Scanlan,  J.,  concur* 
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CALVIN  M.    HUTCHINSON, 

Appellant, 


RUTH   S.    HUTCHINSON, 

fcppellee. 


APPEAL   FKOM 
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COOK  COUNTY. 
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Plaintiff  appeals  from  b  decree  dismissing  his 
complaint  for  dlvoree  for  want  of  acuity  and  granting  his 
wife  a  decree  for  separate  maintenance  6n  her  counterclaim. 

The  parties  were  married  in  August  1935  in  Rsw 
Hampshire^   Shortly  thereafter  plaintiff  came  to  Chicago 
to  seek  employment.   In  July  1934  defendant  came  to  Chicago 
where  she  lived  with  plaintiff  until  June ,7,193$,  when  by 
agreement  with  him  she  went  to  ..aine  to  I've   .vith  her  mother 
until  after  the  birth  of  her  expected  child.  They  have  not 
lived  together  since  that  time.   Defendant  remained  in  Siaine 
until  the  child  was  about  two  years  old,  receiving  about 
|0  a  week  from  plaintiff.  In  October  1938  she  returned  to 
Chlca&o  with  the  child,  which  has  been  with  her  at  all  times. 
Plaintiff  did  not  suggest  that  she  come.  He  met  her  at  the 
train  when  she  notified  him  of  he"  coming,  and  took  her  to 
a  friend's  home  where  she  remained  several  months.  She  then 
procured  a  room  about  two  blocks  from  the  Y.  Si*  C.  A.  where 
plaintiff  was  living.   3he  later  moved  to  another  rooming 
house  on  north  Dearborn  street.   3  e  received  0  a  n   , 
then  |f  and  finally  no  from  plaintiff,  who  visited  her  at 
various  times  without  resuming  the  marital  relation.   In 
1940  she  procured  employment,  playing  the  organ  in  a  small 
c  urch  and  giving  music  le*:ons.  In  1941  she  obtained 
full-time  employment  in  a  publishing  house  and  has  been  with 
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them  since. 

In  1940  plaintiff  went  to  Philadelphia.   Defendant 
testified  that  nothing  //as  said  about  her  going  with  him; 
that  he  said  he  was  going  to  get  rid  of  defendant  ana  a 
girl  with  whom  he  had  been  associating.  Plaintiff  testified 
that  he  vrent  to  Philadelphia  to  get  a  Jobj  that  he  met  a 
Miss  '  oberta  Bell  in  Chicago;  that  sh*  hen  rrltten  Mm  from 
time  to  time;  that  she  wnt  to  Philadelphia  where  he  and  she 
worked  at  the  same  place;  that  he  believed  the  letter  to  his 
wife,  dated  August  26,  1941  and  ostmarked  Philadelphia, 
received  in  evidence  and  signed  H  ioberta  BeJ.1;"  was  in  her 
handwriting;  that  he  was  in  Philadelphia  around  that  time. 
This  letter  stated  that  Miss  Bell  was  in  1.;  tiff 

and  asked  defendant  to  get  a  divorce  frem  him.   On  April  24, 
1941  plaintiff  had  written  defendant  from  Philadelphia  stating 
that  he  did  not  love  her  and  asking  her  to  get  a  divorce. 
September  19,  1941  he  again  wrote  bar,  stating  that  he  had  an 
offer  to  go  to  outh  America  for  several  years;  that  before 
going  he  wanted  things  between  them  straightened  out  and 
believed  a  divorce  the  best  solution.   In  the  same  letter  he 
asked  her  to  go  with  him,  leaving  the  child,  with  her  grandmother, 
and  try  to  live  according  to  his  standards;  that  if  after  a 
reasonable  time,  say  a  year,  either  of  them  was  dissatisfied 
she  would  return  and  let  a  r.  Llnd  arrange  a  divorce.  September 
21,  1941  defendant  replied  to  plaintiff's  letter*  refusing  to  go 
to  South  America  and  leave  her  daughter,  telling  plaintiff  she 
had  received  tbebletter  from  Miss  Bell.   She  suggested  that  ahe 
and  plaintiff  try  to  live  together  anywhere  he  wished,  saying 
that  he  must  see  the  futility  of  running  after  girls  and  that 
both  of  them  had  made  mistakes.  October  20,  15M1  plaintiff 
wrote  defendant,  enclosing  a  check  and  stating  that  he  had 
given  up  the  opportunity  to  go  to  South  America  because  of 
defendant's  refusal  to  go;  that  he  "coul a  not  think  of  going 
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down  there,  and  staying  tnere  alone,  and  Just  leavi         here 
as  they  are."  He  also  suggested,  that  she  come  ro  I  hiladelphia 
and  let  him  "live  In  a  normal  healthful  ay.B   lalntlff 
testified  that  defendant  did  not  reply  to  this  letter  and 
did  not  come  to  Philadelphia  to  live  with  him;  that  some  time 
after  her  refusal,  October  1941,  he  made  up  his  mind  he  did 
not  want  to  live  with  her*   Defendant  testified  that  she 
replied  to  the  letter,  stating  that  she  did  not  believs  that 
it  was  a  genuine  invitation;  that  plaintiff  never  replied. 
In  1944  plaintiff  returned  to  Chicago,  where  he  has  since 
lived.  He  continued  payments  to  defendant,  never  exceeding 
$65  a  month.  He  did  not  visit  his  child. 

Defendant  is  the  daughter  of  a  minister.   She  and  plain- 
tiff undoubtedly  had  conflicting  ideas  as  to  how  they  should 
live.  The  greater  weight  of  the  evidence  shows  a  disposition 
on  the  part  of  defendant  to  try  to  get  along  :th  plaintiff. 
His  right,  if  any,  to  a  divorce  rests  upon  trie  good  faith 
of  his  request  to  defendant  to  go  and  live  wit  him  in 
Philadelphia  in  October  1941.  His  counsel  contend  that  the 
separation  in  June  1936,  being  by  agreement,  the  court  cannot 
award  separate  maintenance  on  a  separation  commencing  at  that 
time.  Plaintiff  and  defendant  were  the  only  witnesses.  The 
evidence  indicates  overwhelmingly  that  since  that  separation 
plaintiff  never  made  an  hon-st  effort  to  provide  a  home  for 
defendant  or  their  child  or  to  reconcile  their  differences, 
except  on  the  basis  of  an  absolute  surrender  by  defendant. 
Ke  admits  that  he  never  asked  defendant  to  return  from  tteiae; 
that  she  came  to  Chicago  on  her  own  volition.  He  did  not 
resume  marital  relations  with  her.  He  did  associate  with 
other  somen,  as  shown  by  his  testimony  and  the  letter  of 
Bell.  His  request  that  defendant  go  to  3outh  Am  rica  with  him 
was  coupled  with  unreasonable  conditions,  that  she  leave  her 
child  here  and  that  if  he  so  decided,  after  a  year,  she  should 
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r«turn  and  g"t  a  divorce  from  him.  Hie  request   ithin  a 
month  that  she  come  to  Philadelphia  and  live  with  him, 
coupled  with  a  req  iest  in  the  same  letter  that  she  get  a 
divorce,  was  received  with  Justifiable  suspicion  by  defendant. 
Although  the  parties  differ  in  their  testimony  ae  to  whether 
defendant  replied  to  this  letter,  the  trial  court,  who  had 
the  opportunity  of  seeing  the  witnesses  and  hearing  them 
testify,  was  justified  in  accepting  defendant's  testimony 
and  rejecting  plaintiff's.  The  evidence  supports  the  finding 
that  plaintiff  intended  that  the  apparently  amicable  and 
temporary  separation  of  June  1936  should  be  permanent,  and 
that  plaintiff's  October  1941  request  that  defendant  go  to 
Philadelphia  and  live  *lth  him  was  not  ma.de  in  good  faith,  fie 
admits  that  after  his  offer  he  determined  he  did  not  want  to 
live  with  defendant  and  that  he  was  unwilling  to  live  with  her 
at  tl,e  time  of  the  trial.  She  testified  to  a  willingaees  to  live 
with  him  if  he  would  provide  a  home.  Plaintiff's  requests  that 
defendant  live  with  him  in  Philadelphia  and  South  America  are 
not  a  defense  to  the  action  of  separate  maintenance,  because  not 
made  in  good  faith  and  because  the  South  America  offer  was  based 
on  unreasonable  conditions.  2?  am.  Jur.,  Husband  and  ife. 
■?ec*  410. 

The  court  did  not  err  in  admitting  in  evidence  the 
letter  from  Miss  Bell.  The  relations  between  he  and  plain- 
tiff were  established,  and  Silts  Bell's  request  that  defendant 
get  a  divorce  from  plaintiff  came  between  lettersfrom  plain- 
tiff making  the  same  request,  and  under  the  circumstances 
Mies  Bell's  letter  was  competent. 

The  decree  is  affirmed* 

AFFI 


O'Connor,  J.,  concurs. 
Weinberg,  J.,  took  no  part, 
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ARTHUR  B.    PILKINGTON, 

Appellant, 


HENRY  L.  BALABAN, 


Appellee* 


APPEAL  FWOj* 
SUPERIOR  COURT 
COOK  COUNTY. 
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MR.  PRESIDING  JUSTICE  NI ~MBYKR  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  appeals  from  an  adverse  Judgment  entered  on 
defendant's  motion  to  dismiss  the  complaint  c  .arging  duress 
in  the  execution  of  a  certain  release  signed  by  plaintiff  and 
asking  to  have  the  release  set  aside,  and  for  judgment  for 
£2,400  alleged  >o  be  due  him  as  commission  earned  in  procuring 
a  tenant  for  defendant's  property,  for  the  res^cm  that  the 
complaint  is  "insufficient  in  law"  and  "states  conclusions  of 
the  pleader  and  not  facts  upon  which  a  claim  of  duress  could 
be  supported* " 

Plaintiff  alleges  that  he  procured  Mrs*  Allyson  Alma 
Sims  as  a  tenant  for  defendant's  property;  that  a  lease  for 
20  years  at  an  aggregate  rental  of  ';I20,000  was  entered  into 
between  defendant  and  Mrs*  Sims;  that  at  or  about  the  time  of 
the  execution  of  the  lease  plaintiff  and  *;irs.  Sims  signed  an 
instrument  under  seal  reciting  the  release  and  discharge  of 
defendant  "from  any  and  all  claims  or  charges  which  the  said 
Mr*  Pilkington  (plaintiff)  may  have  by  reason  of  furnishing 
a  tenant  for  the  above  described  premises,  it  being  understood 
and  agreed  that  any  liability  for  real  estate  commission  for 
furnishing  tenant  shall  be  borne  by  Allyson  Alma  Sims  and 
not  Henry  L»  Balaban";  that  on  presentation  of  the  release 
"the  defendant  demanded  that  plaintiff  affix  his  signature 
thereto,  to  which  plaintiff  at  first  declined  and  refused; 
whereunon  the  defendant  did  then  and  there  become  infuriated 
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and  violent,  and  plaoed  hie  hand  in  hie  desk  drawer,  and 
then  and  there  coercibly,  menacingly  and  threateningly 
demanded  that  plaintiff  sign  said  document;  by  reason  of 
which  fact  plaintiff  was  put  in  great  fear  for  his  life, 
and  did  th-n  and  there  believe  that  unless  he  did  affix 
his  signature  to  said  document  he  would  be  mortally  harmed 
or  injured  by  the  defendant,  but  for  which  fact  plaintiff 
would  not  have  affixed  his  signature  thereto;  that  plaintiff 
did  not  affix  his  signature  to  said  docjiment  as  his  free  and 
voluntary  act  or  deed,  but  the  same  was  wrung  from  him  through 
the  menacing  threats  on  the  part  of  the  defendant  hereinabove 
set  forth." 

The  alleged  conduct  of  the  defendant  upon  which  plain- 
tiff bases  his  action  is  that  "the  defendant  did  then  and  there 
become  infuriated  and  violent,  and  placed  his  hand  in  hid  desk 
drawer,  and  then  and  there  coercibly,  menacingly  and  threateningly 
demanded  that  plaintiff  sign  said  document."  Sxcept  for  the 
charge  that  the  defendant  "placed  his  hand  in  his  desk  drawer," 
there  is  no  statement  of  any  fact  relating  to  the  conduct  of  the 
defendant*  The  remaining  charges  that  defendant  became  "Infuriated 
and  violent,"  and  "coercibly,  menacingly  and  threateningly  demanded 
that  plaintiff  sign  said  document,"  are  conclusidns  of  the  pleader 
without  any  statement  of  fact  on  which  the  conclusions  could 
reasonably  be  based*  Facts  showing  duress  must  be  stated  in 
the  complaint.  Bunker  Hill  Country  Club  v.  ^cHJlhatton,  282  111. 
App.  221,  235;   Betten  v.  fill lams,  27?  111.  App>  353.   In  the 
absence  of  allegations  requiring  the  surrender  and  cancellation 
of  the  release,  plaintiff  has  no  claim  for  commission  against 
defendant.  The  complaint  being  defective  in  this  respect,  the 
court  was  Justified  in  striking  it,  dismissing  the  suit  and 
entering  Judgment  for  defendant,  the  plaintiff  not  having  asked 
leave  to  file  an  amended  complaint. 

The  Judgment  is  affirmed. 

Feinberg,  J*  concurs.  AFFIRMED. 

O'Connor.  J.  dissent*.     ***  *•*%  T>ae>», 
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MR.  JUSTICE  O'CONNOR  BIS9ENTIN0-: 

I  think  the  complaint  ie  sufficient* 

Before  the  Civil  Practice  Act  went  into  effect  January 
1,  1934,  our  Supreme  court  in  discussing  the  Question  of 
pleading  in  Park  Goal  Co.  v>  v/ato&flh  Ry,  Co.,  338  111.  82 
said  (p.  87):   "While  the  declaration  as  amended  is  somewhat 
inartistically  drawn,  yet  at  the  present  time  in  this  State 
many  of  the  niceties  and  technicalities  of  ancient  pleading 
have  been  abandoned,  and  all  that  is  now  necessary  in  the 
statement  of  a  plaintiff's  claim  in  a  declaration  Is  a  clear 
and  concise  statement,  couched  in  simple  language,  of  sufficient 
ultimate  facts  to  show  a  liability  on  the  part  of  the  defendant 
to  the  plaintiff."  To  the  same  effect  are  Zimmerman  v.  Illlard. 
114  111*  364;  Crane  v.  Schaefer.  140  111.  App.  647;  Zlster  v. 
Pollack.  262  111*  App.  170;  N«  Y+  Cent.  &  H.  R.  R.  Co.  v,  Kinney. 
260  U*  S.  340.  The  opinion  in  the  last  ca  e  was  delivered  by 
Mr*  Justice  Holmes. 

The  Civil  Practice  Act,  ch*  110,  111.  Rev.  Stats.,  1947 
sought  to  eliminate  many  of  the  technicalities  required  by  the 
common  law  pleading*  See*  33  provides: 

"(1)  All  pleadings  shall  contain  a  plain  and  concise 
statement  of  the  pleader's  cause  of  action,  counterclaim, 
defense,  or  reply# 

"(3)  Pl«adings  shall  be  liberally  construed  with  a 
view  to  doing  substantial  Justice  between  the  parties.." 

Section  42  "(1)   If  any  pleading  is  insufficient  in 
substance  or  form  the  court  may  order  a  fuller  or  more  particular 
statement,  and  if  the  pleadings  do  not  sufficiently  define  the 
issues  the  court  may  order  other  pleadings  prepared. 

"(2)  No  pleading  shall  be  deemed  bad  in  substanc 
which  shall  contain  such  information  as  shall  reasonably  inform 
the  opposite  party  of  the  nature  of  the  claim  or  defense  which 
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he  Is  called  upon  to  meet*" 

The  Civil  Practice  Act  has  been  construed  in  Carlton  v< 
3ml th.  285  111*  App*  380;  Anderson  v.  Blesman  and  G-arrick  Co., 
287  111*  App*  507;  Chamblln  v*  K.Y*  Life  Ins.  Co*  292  111. 
App*  532;  Anderson  v*  Behr.  299  111*  App*  90;  People  for  the 
use  of  Jones  v.  Leviton,  327  111.  App.  309*  And  our  3upreme 
court  on  the  question  of  pleading  has  construed  the  Practice 
licit   liberally,  get  Crosier  v,  .Veil.  382  111,  538,  and  many 
other  cases* 

In  Fisher  v*  Jensen.  30  111.  App.  91,  Judge  Gary, 
speaking  for  the  court  quoted  from  a  case  of  the  Supreme  c  urt 
delivered  by  Mr*  Chief  Justice  Caton,  the  following:   "'Courts 
will  not  pretend  to  be  more  ignorant  than  the  rest  of  mankind, ' 
says  Caton,  J.,  in  Munn  v.  Bur oh.  88  111*  35." 
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WALTER  J.  RINN,  CHARLES  F.  POGGE 
and  RAYMOND  C.  POGGK, 

Plaintiffs, 


BROADWAY  TRUST  AND  SAVINGS  BANK 
OF  CHICAGO,  a  banking  corporation, 
at  al., 

Defendants* 


PEOPLE  OF  THE  STATE  OF  ILLINOIS? 
et  al*, 

Plaintiffs, 


v. 


BROADWAY  TlUST  AND  BAVINGS  BANK 
OF  CHICAGO,  a  banking  corporation, 
et  al., 

Defendants* 


On  Appeal  of  WALTER  J.  RINN, 
CHARLES  F.  POGGE,  and  RAYMOND  C. 
POGGE, 

Appellant g« 


APPEAL   OH 
CIRCUIT  COURT 
COOK  COUNTY. 
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MR.  PRESIDING  JUSTICE  NIEM -YE-:  DELIVERED  THE  OPINION  OF  THE  COURT, 


Plaintiffs  appeal  from  a  decree  dismissing  for  want 
of  equity  their  amended  and  supplemental  complaint,  as  amended, 
seeking  with  other  relief  an  accounting  by  the  liquidator  of 
the  Broadway  Trust  and  Savings  Bank  of  Chicago,  its  officers 
and  directors*  The  trial  was  before  the  chancellor. 

From  the  evidence  and  admissions  in  the  pleadings  it 
appears  that  on  June  23,  1934  the  directors  of  the  bank  passed 
a  resolution  to  discontinue  the  banking  business  and  pay  off 
the  depositors  and  other  creditors.   The  bank  ceased  receiving 
deposits  and  a  public  notice  was  given  that  depositors  would 
be  paid*  By  a  resolution  of  the  board  of  directors  as  of 
July  31,  1934,  Arthur  G.  Strassheim,  president,  was  appointed 
liquidator  with  authority  "to  liquidate  all  of  the  assets  of 
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the  "bank  and  make  proper  distribution  of  the  proceeds  of 
such  liquidation."  All  depositors  calling  for  their  deposits 
were  paid  and  on  March  5,  1935  the  liquidator  deposited  with 
the  State  auditor  :-10, 271.08,  the  full  amount  due  depositors 
not  appearing.  When  the  bank  ceased  doing  a  banking  business 
it  was  indebted  to  the  Harris  Trust  &  Savings  Bank,  to  the 
Reconstruction  Finance  Corporation  on  Class  A  debentures,  and 
to  Arthur  G-.  Strassheim  in  the  sum  of  £  ,000  on  Class  B 
debentures  authorized  by  the  board  of  directors  April  10, 
1934  and  made  subordinate  to  Class  A  debentures  and  the  claims 
of  deposit  and  general  creditors.   The  bank  was  also,  liable  on 
a  written  lease  for  its  banking  quarters  entered  into  May  22, 
1928  and  expiring  April  30,  1948,  at  a  rental  of  11,500  to 
$2,000  per  month  for  the  years  6  to  20  inclusive.  The  liability 
to  the  Karris  Trust  &  Savings  Bank  ^ras  discharged  in  a  com- 
paratively short  time.  The  Reconstruction  Finance  Corporation 
was  paid  off  in  1939  or  1940.   On  April  28,  1945,  in  the  suit 
of  the  State  auditor  to  liquidate  and  dissolve  the  bank,  here- 
after mentioned,  the  court  allowed  the  claim  of  Arthur  G-. 
Strassheim  for  S5,418.15,  the  balance  due  on  his  Class  B 
debentures.  On  April  25,  1945,  in  the  same  suit,  the  claim 
of  the  lessors  on  the  written  lease  for  the  bank  quarters 
alio  ed  at  31,650.  No  formal  action  of  the  stockholders 
authorizing  a  dissolution  of  the  bank  waa  taken  and  no  deposit 
with  the  State  auditor  of  money  sufficient  to  meet  the  debts 
and  demands  against  the  bank,  other  than  deposit  liabilities, 
was  made  as  required  by  section  15  of  the  Illinois  Banking  Act. 
Ill*  Rev.  Stat.  1947,  chap.  16  1/2,  par.  15.  April  4,  1944,  Rinnj 
a  stockholder  holding  five  shares  of  the  capital  stock,  for 
himself  and  other  stockholders  instituted  a  suit  for  an  account- 
ing, dissolution  of  the  bank  and  distribution  of  the  assets  to 
"he  persons  entitled.  April  29,  1944,  the  State  auditor  filed 
a  suit  against  the  bank  under  section  11  of  the  Banking  act, 
alleging  that  he  began  an  examination  of  the  bank  on  April  17, 
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1944,  and  on  April  28  had  determined  that  the  capital  stock 
was  impaired  and  had  appointed  a  receiver  with  the  usual  po  ;er. 
The  complaint  contained  the  usual  prayer  as  to  final  dissolution 
of  the  hank,  etc*  June  26,  1944  a  decre  was  entered  ordering, 
adjudging  and  decreeing  that  the  auditor's  appointee  was  the 
lawfully  constituted  receiver  of  the  bank  and  that  upon  the 
termination  of  the  receivership  and  coincidental  with  the 
discharge  of  the  receiver  by  the  auditor  of  ublic  accounts, 
the  corporate  existence  of  the  bank  be  forthwith  and  is 
thereby  declared  dissolved.  Two  stockholders,  holding  125 
shares,  Joined  as  plaintiffs  in  the  stockholders'  suit.  On 
motion  of  defendants  the  suit  was  dismissed  for  want  of  Juris- 
diction and  leave  to  file  an  amended  and  supplemental  complaint 
was  denied.   On  appeal  this  court  (326  111.  App.  376)  reversed 
the  orders  appealed  from  and  remanded  the  cause  with  directions, 
including  the  direction  to  permit  the  filing  of  the  amended 
and  supplemental  complaint. 

On  that  appeal  the  defendants  urged,  as  they  urge  on 
this  appeal,  that  the  court  is  without  Jurisdiction  except  in  a 
suit  brought  by  the  State  auditor  under  section  11  of  the 
Banking  act*  We  denied  that  contention  and  held  that  the 
statute  did  not  aoply.  Our  decision  is  the  law  on  this  appeal, 
if  the  evidence  on  the  trial  established  the  facts  alleged  in 
the  pleadings  then  before  us.  These  facts,  as  stated  (p.  331), 
were  that  the  bank  had  not  been  doing  a  banking  business  for 
nearly  ten  years  and  that  the  depositors  had  been  paid  and 
every  obligation  that  had  arisen  out  of  its  banking  business 
had  been  satisfied.  The  evidence  does  not  sustain  the  latter 
allegation.   It  was  shown  conclusively  that  obligations  to 
general  creditors  were  unpaid  when  the  auditor's  suit  was 
instituted  and  when  the  amended  and  supplemental  complaint  vvas 
presented  and  at  the  tiiie  of  the  trial,  after  it  had  been  filed 
pursuant  to  our  mandate.  Upon  the  facts  established  by  Xjae 
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the  evidence,  the  right  to  dl  solve  the  corporation  and 
distribute  its  assets  ms  vested  exclusively  in  the  State 
auditor  under  section  11  of  the  Banking  act-  Nelson  v. 
Toluca  State  Bank.  334  111.  83;  People  v.  Shurtleff .  353  111. 
248;  Scalzo  v.  Com'l  Trust  &  Sav.  Bank.  239  111.  App,  330* 
The  receiver  appointed  by  the  State  auditor  *as  invested  with 
title  to  all  the  assets  of  the  bank,  including  choses  in  action, 
and  he  alone  could  bring  the  action  which  plaintiffs  are 
endeavoring  to  prosecute*  ^cllvelne  v.  City  Wat.  Bank  &  Trust 
J3p_.,  314  111*  App.  496;  Lor  liner  v.  Rosehill  Cemetery  Co.. 
325  111.  App*  258*   If  the  receiver  neglected  or-  refused  to 
act,  the  stockholders'  remedy  was  an  application  to  the  court 
supervising  the  liquidation  of  the  bank,  ucllvalne  v.  City  Nat. 
Bank  &   Trust  Co..  supra,.  Acquiescence  by  the  State  auditor  in 
the  attempted  liquidation  of  the  bank  and  consequent  delay 
In  taking  action  did  not  bar  his  right  to  proceed  under  section 
11*  Long  v.  Farmers  fe  Merchants  State  Bank.  300  111,  App.  426. 

As  hereafter  shown  plaintiffs  did  not  bring  themselves 
within  the  general  powers  of  a  court  of  equity  to  redress 
wrongs  to  a  corporation  at  a  suit  of  stockholders.   In  the 
amended  and  supplemental  complaint  as  amended  on  which  the 
case  was  tried  plaintiffs  state  that  they  file  it  "in  their 
©wn  names  and  for  the  common  use  and  benefit  of  all  stock- 
holders," and  that  "no  demand  has  been  made  by  plaintiffs  of 
the  bank  or  its  officers  to  commence  this  action,  because  all 
of  the  officers  and  directors  are  parties  to  the  conspiracy 
to  deplete  the  assets  of  the  bank  for  their  own  personal  use 
and  are  guilty  of  gross  negligence,  and  a  demand  on  them  to 
institute  suit  would  be  useless,  and  they  cannot  be  ex  acted 
to  commence  suit  against  themselves."  Some  of  the  defendants 
contend  that  the  suit  is  brought  on  behalf  of  the  stockholders 
when  it  should  have  been  brought  for  and  on  behalf  of  the 
corporation,  citing  Murphy  v.  Candor.  263  111.  .\pp.  £:6,  and 
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Mollvalne  v.  City  Nat.  Bank  &  Trust  Co.. 514  111.  App.  496. 
Our  former  opinion  is  conclusive  on  the  right  of  plaintiffs 
to  brAng  their  action,  and  we  think  it  sufficiently  appears 
from  the  complaint,  taken  as  a  whole,  that  relief  is  sought 
for  and  on  behalf  of  the  banking  corporation,  which  is  made 
a  party  to  the  suit.   It  Is,  however,  as  claimed  by  defendants, 
a  condition  precedent  to  such  action  that  the  stockholders 
exhaust  their  remedy  within  the  corporation  before  bringing 
suit*  Mcllvalne  v*  City  Nat*  Bank  &  Trust  Co..  supra, ,  page 
521,  and  authorities  cited.  Plaintiffs  have  met  this  require- 
ment in  their  amended  and  supplemental  complaint  as  amended,  as 
heretofore  quoted,  by  asserting  that  a  demand  would  be  useless 
because  of  an  alleged  conspiracy  between  the  directors  and 
wrongdoing  by  them.  As  stated  by  the  trial  court  in  his  decision, 
the  proof  fails  to  sustain  the  allegation  either  by  proving 
a  conspiracy  or  proving  fraud  in  the  individual  acts  of  the 
defendants.  Plaintiffs'  auditor  was  -riven  access  to  the  books 
of  the  bank  covering  its  transactions  before  and  after  it  ceased 
doing  business.  The  charge  is  made  that  certain  books  and  records 
were  destroyed.  The  receiver  appointed  by  the  auditor  testified 
that  certain  secondary  records  were  destroyed  in  accordance 
with  the  practice  of  the  auditor's  office*  Plaintiffs'  auditor 
does  not  point  out  any  missing  records  which  might  thro v  any 
light  on  any  transaction  wherein  fraud  is  charged.  He  testified 
to  nothing  indicating  incorrect  or  incomplete  records.  No  com- 
plaint is  made  of  any  transaction  while  the  bank  was  carrying 
on  its  general  banking  business.   Detailing  the  evidence  relating 
to  various  transactions  charged  as  fraudulent  would  serve  no 
useful  purpose.   Several  of  the  items  /ere  covered  by  orders  of 
court  in  the  auditor's  suit,  from  which  no  appeal  has  been 
taken*  One  related  to  the  compromise  of  a  note  for  $6,250.  The 
answer  of  the  maker  of  the  note,  a  defendant,  alleges  that  the 
original  loan,  made  many  years  before  the  bank  closed,  approximated 
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$6,000,  which  with  accrued  interest  amounted  to  16, 238,01, 
when  a  new  note  was  given  February  26,  1939;  that  the 
statement  of  his  assets  and  liability  attached  to  his  offer 
of  compromise  was  true  and  oorrect.   There  is  nothing  in 
the  record  to  the  contrary.  The  compromise  orde^  in  the 
auditor's  suit,  allowing  31,650  on  the  lease  for  the  banking 
quarters  (the  lessors  claiming  in  excess  of  200,000  under 
the  terms  of  the  lea?e),  is  also  questioned.  No  evidence, 
offered  or  introduced,  raises  any  suspicion  as  to  the  honesty 
of  this  compromise.  The  liauidator  was  trustee  of  several 
properties  reorganized  after  for  el  sure,  and  individually 
owned  certain  bonds  on  each  property  which  were  turned  over  to 
the  bank  and  later  sold  at  less  than  their  face  value*  There 
is  no  evidence  of  the  price  received  when  these  bonds  were 
turned  ove-  to  the  bank,  although  plaintiffs'  auditor  had 
access  to  the  books  and  testified  on  the  trial.  There  is  no 
evidence  of  the  market  value  of  the  bonds  at  any  time.  >e  take 
notice  of  the  fact  that  many  real  estate  mortgage  bonds  were 
sold  at  reduced  prices  during  the  period  of  the  bank's  licuida- 
tlon* 

Plaintiffs  also  complain  of  collusion  between  the 
defendants  and  the  State  auditor  resulting  in  the  appointment 
of  the  receiver  by  the  State  auditor  and  the  bringing  of  his 
suit*  Undoubtedly  this  action  was  taken  at  the  suggestion  or 
request  of  defendants.   It  was  in  the  discharge  of  the  duties 
imposed  on  the  auditor,  and  no  improper,  irregular  or  prejudicial 
conduct  of  the  State  auditor  or  his  receiver  is  shown.   Some 
of  the  defendants  urge  that  the  franchise  of  the  bank  is  involved 
and  therefore  the  appeal  should  have  been  taken  to  the  Supreme 
cou-t,  this  court  being  without  Jurisdiction*   .Ve  do  not  believe 
their  position  is  tenable.  Chicago  steel  /orke  v.  Illinois 
St "el  Co*.  153  111*  9,  16;  Ryan  v.  City  of  Chicago.  363  111. 
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607,  609,  and,  because  of  the  conclusion  reached  on  the 
merits  of  the  case,  we  do  not  believe  that  defendants 
will  further  press  this  objection. 
The  decree  is  affirmed. 

AFFIRMED* 

Feinberg  and  O'Connor,  JJ»,  concur. 
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ROBERT  VAN  SWSRING-EN,  et  al,,      )  COOK  COUNTY, 
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On  Appeal  Of  ) 

ELGIN,  JOLIET  AND  EASTERN  RAIL  JAY  ) 


COMPANY,  a  corporation,  ) 


Appellant. 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  this  action  against  Robert  Van  Sweringen, 
Elgin,  Jollet  &   Eastern  Railway  Conroany  and  Carnegie-Illinois 
Steel  Company,  to  recover  for  personal  injuries  allegedly 
resulting  from  the  negligence  of  defendants.  The  original 
complaint  was  amended.  A  motion  by  defendants  railway  company 
and  st^el  company  to  strike  the  second  amended  complaint  and 
for  Judgment  was  sustained,  from  which  order  and  judgment 
plaintiff  appealed.  This  court  upon  that  appeal  affirmed 
the  judgment  of  the  lower  court  as  to  the  steel  company  and 
reversed  and  remanded  the  cause  as  to  the  railway  company* 
aicKlrchy  v»  Van  Sweringen.  326  111*  App,  583.  The  railway 
company  thereafter  filed  its  answer,  and  a  trial  with  a  jury 
resulted  in  a  verdict  for  325,000  against  the  remaining  defen- 
dants. Motions  in  arrest  of  judgment,  for  Judgment  notwith- 
standing the  verdict  and  for  a  new  trial  were  overruled  and 
Judgment  entered  upon  the  verdict  as  to  both  defendants,  from 
which  Judgment  only  the  railway  company  appeals. 

Plaintiff,  an  employee  of  the  railway  company,  was  on 
hie  way  to  work  at  the  time  of  the  accident.  He  alighted  from 
a  street  car  at  the  northwest  corner  of  S6th  Street  and  Burley 
Avenue  in  Chicago,  the  usual  place  for  discharging  passengers. 
Immediately  to  the  south  of  86th  Street  the  tracks  of  the  railway 
company  treai  Burley.  Most  of  the  space  between  the  south  curb 
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of  86th  Street  and  the  northernmost  rail  of  defendant's 
tracks  Is  occupied  by  guide  poets  and  equipment  of  the 
railway  company.  There  Is  no  crosswalk  on  the  south  side 
of  36th  Street,  which  runs  .vest  to  Burley  but  does  not 
cross  it.  Burley  is  a  wide  highway  with  street  car  tracks 
running  north  and  south  at  that  point. 

"/hen  plaintiff  alighted  from  the  street  car  he  walked 
across  86th  Street  to  the  location  of  the  watchman's  shanty 
of  the  railway  company,  engaged  in  conversation  there  for 
a  moment  or  two  with  the  company's  watchman,  then  proceeded 
on  the  south  side  of  86th  Street  to  cross  Burley  to  the  east 
side.  He  saw  defendant  Van  Sweringen's  automobile  sjme  distance 
to  the  south  of  the  railway  company's  tracks  and  saw  it  coming 
north  on  Burley,  straddling  the  northbound  street  car  tracks* 
He  testified,   "I  saw  the  automobile  from  the  time  I  first  saw 
it  until  the  time  I  was  injured".  He  continued  to  cross 
Burley  and  did  not  stop,  notwithstanding  the  approach  of  the 
automobile . 

It  appears  that  Van  Sweringen  was  an  employee  of  the 
steel  company  and  turned  in  on  Burley  at  87th  Street,  going 
north.  He  was  familiar  with  the  location  of  defendant's  tracks 
and  the  operation  of  its  gates,  having  crossed  the  tracks  twice 
daily  for  nine  years.  He  claims  that  when  he  was  within  10  or 
15  feet  of  the  gates,  they  started  to  lower;  that  he  speeded 
up  his  automobile  and  swerved  it  to  the  right  in  orde  to  avoid 
the  gates  as  they  were  being  lowered,  and  struck  plaintiff.  N© 
train  was  moving  at  the  time  he  speeded  up  his  car.  The  freight 
cars  stopped  at  the  west  sidewalk  of  Burley  and  had  not  crossed 
Burley  nor  come  in  contact  with  the  automobile.   It  appears 
that  the  standard  on  the  southeast  gate  of  the  set  that  was 
operated  at  the  crossing,  which  when  completely  lowered  rests 
on  the  pavement,  scraped  the  top  of  the  automobile.  The  evidence 
in  the  record  convinces  us  that  within  a  distance  far  enough  for 
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Van  Sweringen  to  have  stopped  his  automobile  if  he  had 
exerolsed  any  care  he  could  have  seen  the  gates  lo  ring  had 
he  looked.  He  had  other  men  In  the  car  with  him  on  the 
front  seat,  and  he  testified  that  he  might  have  been  talking. 
There  was  nothing  to  obstruct  his  vision  and  no  reason  shown 
why  he  coul  not  have  see  these  gates  as  they  started  to  lower, 
nor  hear  the  ringing  of  the  bell  as  a  warning,  before  he 
reached  the  railway  tracks-  Clearly,  his  conduct  und<-r  the 
circumstances,  which  resulted  in  injury  to  plaintiff,  constituted 
negligence*  The  Jury  found  him  guilty  of  negligence,  and  he 
does  not  appeal  from  the  Judgment  on  the  verdict. 

The  first  contention  of  the  defendant  we  shall  discuss 
is  the  alleged  error  of  the  trial  court  In  d  aying  Its  motion 
in  arrest  of  Judgment,   It  argues  that  this  court  on  the  prior 
appeal  held  the  complaint  good  as  to  the  railway,  because  of 
the  allegations  in  sub-paragraph  (b)  of  paragraph  9  of  the 
complaint,  which  alleged  that  "as  the  train  was  about  to  cross 
Burley  avenue  he  lowered  the  gates  then  raised  them  and  was 
lowering  tham  again  when  Van  Sweringen,  in  an  endeavor  to 
avoid  the  gates,  and  from  being  trapped  on  the  crossing,  speeded 
up  his  automobile  and  struck  plaintiff  as  he  was  cro-sing 
Burley  avenue":   that  upon  the  trial  of  the  case  this  allegation 
was  withdrawn;  therefore,  there  was  no  cause  of  action  stated  in  \ 
what  remained  of  the  complaint  against  the  railway  company •  vith 
this  contention  we  cannot  agree.  There  is  sufficient  alleged 
in  paragraphs  4  and  9  to  charge  Joint  negligence  of  the  railway 
company  and  Van  3weringen  as  the  proximate  cause  of  the  injury 
to  plaintiff.   It  was  not  error  to  deny  the  motion  in  a-rest 
of  Judgment* 

Defendant  contends  that  at  the  time  of  the  accident  in 
question  it  owed  no  greater  duty  to  plaintiff,  though  an 
employee  of  the  defendant  on  his  way  to  work  at  the  time, 
than  it  owed  to  any  pedestrian  on  the  street;  that  it  did  nothing 
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to  Injure  plaintiff;  that  neither  its  train  nor  the  gates 
In  question  struck  plaintiff;  that  the  evidence  wholly 
fails  to  prove  any  negligence  on  the  part  of  the  railway 
company. 

Other  contentions  raised  by  defendant,  involving  inet  uc- 
tions  and  rulings  on  evidence,  we  deem  unnecessary  to  discuss. 

It  is  undisputed  that  plaintiff  had  a  clear  view  of  the 
approaching  automobile  up  to  the  very  moment  he  was  injured. 
Plaintiff  was  struck  in  36th  Street  and  not  on  the  railway 
company's  right-of-way*  He  was  thoroughly  familiar  with  the 
operation  of  the  railway  gates  at  this  particular  crossing. 
He  must  have  observed  the  gates  being  lowered  and  the  warning 
signal  in  operation  before  he  was  struck  by  the  automobile. 
There  is  no  logical  reason  presented  why  plaintiff  should  not 
have  observed  the  negligent  operation  of  the  automobile*  The 
charge  of  negligence  in  sub-paragraph  (b)  of  paragraph  9  of 
the  complaint  was  withdrawn  from  the  jury  because  plaintiff 
did  not  prove  the  charge  that  the  gates  were  lowered,  then  raised, 
then  lowered  again,  which  trapped  Van  Sweringen  on  the  eror-eing 
and  caused  him  to  speed  up  his  automobile,  striking  plaintiff* 
Had  plaintiff  been  able  to  sustain  the  charge,  so  withdrawn, 
he  might  argue  that  the  raising  of  the  gates  after  they  once 
started  to  lower  was  an  invitation  to  Van  Sweringen  to  proceed 
across  the  railway  company's  tracks,  thus  affording  plaintiff 
reason  to  anticipate  that  Van  Sweringen  would  drive  the  car 
in  a  straight  path  instead  of  being  forced  to  swerve  it  against 
plaintiff*  We  are  convinced  from  the  evidence  that  there  was 
but  one  operation  in  the  lowering  of  the  gates  -  that  when  they 
started  to  lower,  they  continued  to  be  lowered  until  It  was  too 
late  to  avoid  the  scraping  of  the  standard  on  the  top  of  the 
automobile.  We  see  nothing  in  this  evid-nce,  viewed  in  its 
most  favorable  light,  and  with  all  reasonable  Inferences  that 
can  be  drawn  in  favor  of  plaintiff,  to  indicate  any  negligence 
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of  the  railway  company*  Nor  does  the  evidence  so  considered 
create  any  legal  duty  on  the  part  of  the  railway  company 
t©  reasonably  anticipate  that  Van  3weringen  would  fall  to  heed 
the  lowering  of  the  gates  or  the  warning  signal,  and  would 
Insist  upon  speeding  up  his  autmoblle  in  the  hope  of  crossing 
the  railway  tracks  before  the  gates  were  completely  lowered, 
and  then  swerve  his  car  when  he  discovered  his  Judgment  was 
faulty*  and  strike  plaintiff*  Miller  v.  3.  9»  Kresge  Co.. 
306  111*  104 j  Palsgraf  v*  Long  Island  It*  Co..  248  N«  Y*  339. 

^  Dabpowskl  v*  111*  Cent.  R,  Co..  303  111*  App*  31, 
this  court  said: 

"Assuming  a  duty  due  from  one  person  to  another 
and  negleet  thereof,  liability  for  the  neglect  is 
limited  in  law  to  results  which  reasonably  could  have 
been  anticipated*  Without  such  a  rule  people 
could  not  safely  live  in  our  complex  society*" 

and  quoted  from  MoClure  v*  Hoopeston  Gas  &  Slectrlc  Co..  303 
111.  89: 

"Proximate  cause  is  that  which  naturally  leads 
to  or  produces,  or  contributes  directly  to 
producing,  a  result  such  as  might  be  expected 
by  any  reasonable  and  prudent  men  as  likely  to 
directly  and  naturally  follow  and  flow  out  of  the 
performance  or  non-performance  of  any  act*" 

The  evidence  fails  to  establish  any  negligence  on  the 
part  of  the  defendant  railway  company  and  any  duty  it  owed 
to  plaintiff  that  it  violated*   It  Sg  clearly  established  that 
plaintiff  was  guilty  of  contributory  negligence,  which 
proximately  caused  his  injury*  As  already  pointed  out,  he  could 
not  be  oblivious  to  the  approach  of  the  automobile,  continue 
to  keep  his  eye  fastened  on  it,  as  he  admits,  and  not  see 
the  negligent  conduct  pursued  by  Van  Sweringen.  Plaintiff 
cannot  claim  that  he  was  suddenly  and  unexpectedly  placed  in 
a  position  of  imminent  danger,  when  throughout  the  entire 
occurrence  had  he  exercised  ordinary  care  for  his  own  safety, 


- 

. 

I 

I 

*      -  . »eO   «  ■  \ 

: 

P)f6 

■ 

*  • 


6, 

he  would  have  refrained  from  continuing  on  his  walk  across 
Burley  and  across  the  northbound  street  oar  tracks  in  the 
path  of  the  approaching  automobile.  He  cannot  now  lnsiet, 
in  the  face  of  all  this,  upon  a  right  to  recover  against 
the  railway  conroany  for  his  injuries* 

Plaintiff  strongly  relies  on  Langston  v.  C.  ':i»    .Y.  Ry  Co*. 
398  111*  248*   ft  regard  that  case  as  having  no  a^olicatijn 
to  the  facts  in  the  instant  case*   In  that  case  the  railroad 
had  installed  danger  signals  to  warn  the  traveling  public 
of  the  approach  of  trains.  The  plaintiff,  familiar  with  th" 
crossing,  relied  upon  the  operation  of  the  danger  signals. 
The  proof  was  clear  that  the  danger  signals  failed  to  operate 
at  the  time  of  the  collision  betwwen  plaintiff's  automobile 
and  the  side  ©f  defendant's  train  at  the  crossing,  on  a  foggy 
night  when  visibility  was  obscured*  Such  facts  are  not  com- 
parable with  the  facts  in  the  Instant  case. 

The  Judgment  of  the  Superior  Oourt  as  to  the  rail  ay 
company  is  reversed* 

JUDGMENT  REVERSED. 

Niemeyer,  P*  J*,  concurs* 

Mr»  Justice  O'Connor  dissents: 

In  my  opinion  the  trial  Judge  was  warranted  in  denying 
defendant's  motion,   made  at  the  close  of  all  the  evidence,    for 
a  directed  verdict  and  in  not  entering   Judgment   notwithstanding 
the  verdict.      Libby.   McMelll  &  Llbby  v*   Cook.    222   111.   206 J 
Moran  v*  Gatz,    390  111*   478. 

Counsel  for  defendant   say:      "Upon  almost   identical  facts 
this  court  in  Good  v*   Behrendt.   321  Ill»  App.   303  [Abet.]  held 
the  plaintiff  guilty  of  contributory  negligence M   and  quote  at 
length  from  that  opinion*     The  facts  in  that   case  are  not 
similiar  to  the  facts  in  the  ease  before  us.     There  plaintiff 
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was  crossing  a  boulevard,  which  was  a  four-lane  "through" 
street,  2  lanes  for  eastbound  and  2  for  westbound  traffic, 
and  has  "stop"  signs  for  traffic  entering  Diversey* 
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MR*  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  Is  from  an  order  dismissing  plaintiff's 
complaint  with  prejudice  and  entering  Judgment  for  costs* 

The  complaint,  filed  November  5,  1945,  in  three 
counts  at  law  seeks  to  recover  in  trover  for  wrongful  con- 
version of  a  certain  steel  mold*  The  fourth  count  is  in 
equity,  alleging  inter  alia  that  plaintiff  on  November  7, 
1940,-|  purchased  said  steel  mold  from  the  receiver  in  bankruptcy 
of  the  Telex  Radio  &  Television  Company,  bankrupt;  that  said 
steel  mold  was  used  for  the  production  of  radio  cabinets; 
that  plaintiff  also  purchased  from  said  receiver  all  designs, 
styles,  trademarks  and  common  law  copyrights  covering  said 
radio  cabinets  and  radio  sets,  including  the  design  produced 
by  use  of  said  steel  mold  and  they  hereby  became  the  pro- 
perty of  plaintiff;  that  plaintiff  became  the  exclusive 
owner  of  the  right  to  have  all  merchandise  produced  by  use 
of  said  mold;  that  said  radio  oabinets  produced  by  the  use 
of  said  mold  have  certain  characteristics  easily  recognizable 
as  having  been  made  by  such  use,  among  which  are  the  number 
and  direction  of  the  grills  on  the  exterior  of  the  cabinets, 
the  shape  of  the  cabinet  a, tnaeindentat  ions  recessed  therein 
and  the  entire  styling  of  the  cabinets;  that  since  its 
wrongful  conversion  defendant  has  continuously  manufactured 
and  sold  to  the  general  radio  public,  department  stores, 
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with  cabinet  style  and  design  which  imitate  and  oannot 
he  distinguished  from  the  design  and  style  of  cabinet 
which  plaintiff  has  the  exclusive  right  to  manufacture  and 
sell,  without  olosest  inspection  by  an  expert,  so  that 
purchasers  of  cabinets  so  sold  by  defendant  confuse  the 
said  cabinets  with  products  made  and  sold  by  the  Telex  Radio 
&  Television  Company,  which  plaintiff  now  has  exclusive  right 
to  manufacture  and  sell;  that  defendant  has  manufactured  and 
sold  such  radio  cabinets,  well  knowing  that  plaintiff  v?as 
the  exclusive  owner  of  all  rights  to  said  style  and  design, 
and  unless  defendant  is  restrained  by  order  of  court  it 
will  continue  to  do  so,  causing  plaintiff  lr  eparable  damage 
and  require  plaintiff  to  bring  a  multiplicity  of  suits 
against  defendant;  that  plaintiff  has  suffered  damages  in 
the  amount  of  £50,000  and  prays  that  defendant  be  enjoined 
from  manufacturing  and  selling  said  radio  cabinets  and  any 
radio  cabinet  which  will  cause  the  general  public  to  believe 
that  the  same  is  the  manufacture  of  said  Telex  Radio  & 
Television  Company  or  plaintiff,  as  its  successor;  that  an 
account  be  taken  of  all  profits  made  by  defendant  by  reason 
of  its  appropriation  and  use  of  the  style  and  design  of  said 
cabinet,  and  that  plaintiff  may  have  Judgment  In  the  sum  of 
§50,000  and  such  other  and  further  relief  as  the  court  may 
deem  Just  and  equitable* 

Defendant  filed  its  answer,  alleging  that  it  purchased 
from  International  Molded  Plastics,  Inc»  the  mold  in  question, 
which  was  in  the  possession  of  said  vendor,  and  received  a 
bill  of  salt  for  the  same*  It  admits  that  plaintiff  made 
demand  on  October  27,  1945,  for  said  mold,  but  denies  plaintiff 
had  any  right  to  the  same  and  denies  that  defendant  converted 
it  to  its  own  use  in  derogation  of  plaintiff's  right,  title 
or  inter  st;  that  in  January,  1941,  plaintiff  knew  defendant 
purchased  the  mold  from  International  Molded  Plastics,  Inc«  and 
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made  no  claim  for  said  mold  until  Ootober  27,  1946;  there- 
fore, said  claim  is  outlawed  under  the  Statute  of  Limitations. 

Plaintiff  filed  a  reply  to  said  answer,  in  which  he 
denied  that  defendant  became  the  owner  of  the  mold  on  January 
15,  1941,  and  denied  that  plaintiff  knew  in  January,  1941, 
that  defendant  purchased  said  mold  from  International  folded 
Plastics,  Inc. 

On  October  29,  1946,  defendant,  by  leave  of  court, 
filed  its  petition,  alleging  that  on  October  25,  1945,  plain- 
tiff had  filed  an  action  in  attachment  in  the  Superior  Court 
of  Cook  County  against  Interna- ional  Molded  Plastics,  Inc., 
containing  a  trover  count  for  the  wrongful  conversion  of  the 
same  mold  referred  to  in  the  instant  action;  that  the  said 
attachment  action  came  on  for  hearing  and  a  Judgment  in 
trover  was  recovered  on  April  8,  1946,  by  plaintiff  against 
said  International  folded  Plastics,  Inc.,  in  the  sum  of  31350, 
and  that  on  April  17,  1946,  a  satisfaction  of  said  judgment 
was  filed  of  record  in  said  action  against  International  Molded 
Plastics,  Inc.;  that  said  judgment  and  satisfaction  of  the 
judgment  constitute  a  bar  to  the  action  of  plaintiff* 

A  motion  to  dismiss  was  filed  with  said  petition,  attached 
to  which  motion  were  copies  of  the  oomplaint  filed  by  plaintiff 
against  International  Molded  Plastics,  Inc.,  the  answer  of  the 
latter  company  to  said  complaint  and  a  copy  of  the  satisfaction 
of  Judgment  filed  in  said  latter  action.  Upon  a  hearing  of  said 
undenied  petition  on  November  13,  1946,  the  court  dismissed  the 
instant  action. 

On  December  9,  1946,  plaintiff  petitioned  the  court  to 
set  aside  the  order  of  dismissal  and  preyed  for  leave  to  file  an 
amended  complaint,  a  copy  of  the  proffered  amended  complaint  was 
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attached  to  the  petition.  The  oourt  denied  leave  to  file 

the  oe tit ion. 

It  was  the  theory  of  defendant  below  and  argued  here 
that  the  judgment  in  trover  in  the  action  brought  by  plain- 
tiff against  International  Molded  Plastics,  Inc.,  and  the 
satisfaction  of  that  Judgment,  was  a  bar  to  the  instant  case; 
that  when  a  Judgment  in  trover  is  entered  with  respect  to  a 
specific  chattel  and  satisfied,  title  to  said  specific 
chattel  •  in  the  instant  case  the  mold  in  question  -  becomes 
vested  in  the  defendant  in  the  trover  action,  and  another 
trover  action  cannot  lie  for  the  same  chattel  against  a 
subsequent  purchaser  from  the  defendant  in  the  trover  action. 

With  respect  to  that  portion  of  the  complaint  seeking 
to  recover  in  trover  for  the  value  of  the  mold  in  question, 
we  agree  with  defendant's  position  that  plaintiff  cannot  main- 
tain this  action.  This  court,  in  Hodur  v.  Gutting.  248  111. 
App.  146,  had  occasion  to  pass  upon  the  identical  question 
and  reviewed  many  authorities  upon  the  subject.  The  conclu- 
sion reached  in  that  case  sustains  the  position  of  defendaat. 

Plaintiff  contends  that  the  trial  court  should  not 
have  dismissed  the  count  in  equity  included  in  the  complaint 
for  injunction  and  accounting,  resting  upon  the  alleged 
exclusive  right  to  manufacture  and  market  the  radio  cabinet 
of  the  design  created  by  the  mold  in  question  to  the  same 
extent  as  the  bankrupt  Telex  Badio  &   Television  Company.  The 
underlying  theory  of  this  count  is  the  unfair  trade  allegedly 
Indulged  in  by  defendant  in  violation  of  plaintiff's  claimed 
rights.  Since  trover  lies  only  for  specific  chattels  wrong- 
fully converted  and  not  intangibles  such  as  chose s  in  action, 
Kerwln  v.  Balhatchett.  147  111.  App.  561,  Illinois  Minerals 
Co.  v.  McCarty.  318  111.  App.  423,  430,  it  follows  logically 
that  said  judgment  in  trover  can  be  no  bar  to  the  equitable 
action. 
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The  question  remains  whether  the  count  in  equity, 
which  the  court  dismissed,  and  the  proffered  amended  complaint 
attached  to  the  motion  to  vacate  the  order  of  dismissal,  set 
up  a  cause  of  action  entitling  plaintiff  to  the  extraordinary 
remedy  of  injunction,  and  accounting,  upon  the  theory  of 
unfair  trade.  We  are  satisfied  from  an  examination  of  the 
pleadings  that  they  do  not  set  up  a  cause  of  actiono  The 
purchase  from  the  receiver  in  bankruptcy  was  on  November  7, 
1940»  This  complaint  was  not  filed  until  November  5,  1946. 
There  is  no  allegation  that  plaintiff  during  that  period 
manufactured  any  of  the  cabinets  in  question  or  marketed  any 
of  them,  or  made  any  pr  paration  to  do  so,  or  had  any  inten- 
tion of  marketing  the  cabinets.  Nor  is  it  alleged  ho>;/  much 
money  or  property  plaintiffs  investment  involved.  Equity 
will  not  interfere  by  way  of  injunction  in  this  type  of  actio- 
unless  substantial  property  rights  are  affected  In  the 
absence  of  proper  averments  of  fact,  the  court  correctly 
dismissed  the  complaint  and  denied  leave  to  file  the  proffered 
amendment* 

The  Judgment  of  the  Superior  Court  is  affirmed. 

AFFIRMED. 
Nlemeyer,  P.  J«,  and  01 Connor,  J*,  concur* 
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VILLAGE  OP  8KOKIE,  a  Municipal 
Corporation, 

Appellee, 

THE  TRUST  COMPANY  OF  CHICAGO, 
corporation  of  IllinoiB,  as  Trustee 
under  the  provisions  of  a  Trust  Agreement 
dated  August  6,  1945,  and  known  as  Trust 
No.  4755,  A.  STEN12R,  Unknown  Owners, 
Defendants, 

On  Appeal  of; 

THE  FIRST  NATIONAL  BANK  AND  TRUST 

COMPANY  OF  RACINE,  a  national  banking 

association, 

Appellant* 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 


59 


MR.  JUSTICE  FEINB^fc  DELIVERED  THE  OPINION  OP  THE  COURT, 


From  an  order  of  the  Circuit  Court  of  Cook  County, 
denying  a  motion  of  the  First  National  Bank  and  Trust 
Company  of  Racine,  hereinafter  referred  to  as  petitioner, 
to  intervene  in  a  foreclosure  proceeding  brought  by  plain- 
tiff, and  for  leave  t©  file  a  motion  to  vacate  the  decree 
of  sale,  this  appeal  is  taken* 

The  instant  proceeding  was  filed  by  plaintiff  to 
foreclose  the  liens  of  certain  special  assessments  upon 
parcels  of  land  described  in  the  complaint*  No  bond- 
holders were  named  as  parties  defendant*  After  defaults 
taken,  the  court  on  February  21,  1947,  entered  a  decree 
of  foreclosure  and  sale.  This  decree  was  amended  on 
February  27,  1947*  On  March  21,  1947,  petitioner  presented 
its  verified  petition  to  intervene,  alleging  it  is  the 
holder  of  a  substantial  amount  of  the  special  assessment 
bonds  of  assessment  60610,  included  in  the  foreclosure. 

The  petition  alleged  inter  alia  that  it  is  a  banking 
corporation  with  its  principal  place  of  busines?  in  the  City 
of  Racine,  8tate  of  Wisconsin;  that  the  special  assessment 
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roll  was  oonf irmed  by  the  County  Court  of  Cook  County  ae 
to  eaoh  tract  and  parcel  of  land  asses sed;  that  said  Judg- 
ment became  a  lien  for  the  payment  of  whloh  eald  special 
assessment  was  levied  on  all  of  the  property  to  the  same 
extent  and  of  equal  force  and  validity  as  the  lien  for 
general  taxes;  that  plaintiff,  In  anticipation  of  the 
collection  of  said  special  assessment,  Issued  its  special 
assessment  bonds  bearing  6%   interest  and  evidenced  by  coupons 
attached;  that  the  village  defaulted  in  the  payment  of  the 
principal  of  the  bonds  issued  against  said  assessment,  maturing 
December  31,  1932,  to  and  including  December  31,  1942,  and 
defaulted  in  the  payment  of  coupons  during  said  period;  that 
some  of  such  defaults  in  the  payment  of  interest  were  unnecess- 
ary and  constituted  a  voluntary  default  on  the  part  of  the 
village;  that  said  village  has  commingled  moneys  received  in 
sundry  installments  in  said  special  assessment  and  has 
commingled  principal  and  interest  in  said  accounts;  that 
there  is  pending  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  a  suit  by  petitioner 
against  plaintiff  and  others,  filed  on  July  2,  1943,  by 
which  action  petitioner  sought  equitable  relief  to  compel 
the  village  to  certify  to  the  county  collector  all  install- 
ments of  special  assessments  delinquent  since  1932,  and  bo 
onjoinod  from  receiving  illegally  special  assessment  bonds 
or  coupons  in  payment  of  special  assessments  as  fco  principal 
or  interest,  and  that  all  assessments  which  may  be  decreed 
to  be  improperly  paid  in  the  past  by  the  use  of  bonds  and 
coupons,  not  permitted  by  law,  or  otherwise  improperly  paid, 
may  be  ordered  and  directed  by  the  court  to  be  reinstated 
on  the  books  of  the  village  as  unpaid  and  delinquent  and 
certified  as  such  to  the  county  collector  of  Cook  County,  and 
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an  accounting  of  the  entire  a  eoial  assessment  No*  60610; 
that  a  Lis  Pendens  notice  of  the  above  described  suit  was 
served  upon  the  county  treasurer,  and  ex-offlcio  county 
collector  of  Cook  County,  on  December  IS,  1946,  and  served 
on  the  stated  attorney  of  Cook  Cou  <ty;  that  a  Judgment  was 
entered  In  the  name  of  the  People  of  the  State  of  Illinois 
for  the  full  amount  of  unpaid  Installments  of  principal, 
interest  and  costs;  that  the  village  failed  to  file  fore- 
closure proceedings  since  the  year  19:2  until  the  filing 
of  the  instant  proceeding;  that  petitioner  was  not  made  a 
party  to  the  instant  foreclosure  suit  nor  as  any  notice 
given  of  the  filing  of  same,  and  petitioner  had  no  notice  of 
it  until  after  decree  was  entered;  that  the  liens  of  general 
taxes  against  said  parcels  and  special  assessments  Involved 
In  the  instant  suit  are  on  a  parity  and  equal,  with  no  pre- 
ference orbpriority  of  one  over  the  other;  that  the  complaint 
did  not  mention  the  liens  of  said  unpaid  general  taxes,  and 
the  decree  does  not  dispose  of  said  liens  in  the  sale  ordered, 
contrary  to  the  statute;  that  a  number  of  suits  were  brought 
by  respective  holders  of  bonds  against  said  village,  said 
suits  being  described  in  said  petition,  and  that  Judgments 
were  entered  in  favor  of  said  holders  of  bonds  against  said 
village,  all  based  upon  the  illegal  and  improper  acts  of 
defendant  charged  in  this  petition  as  well  as  charged  in  the 
petitioner's  suit  against  the  village  in  the  United  States 
District  Court;  that  repeated  requests  and  warnings  to  the 
village  have  been  made  to  cease  and  desist  bringing  fore- 
closure actions  in  its  own  name  pending  the  outcome  of  the 
aforesaid  suit  in  the  United  States  District  Court;  that 
likewise  repeated  warnings  have  been  made  as  to  the  legality 
of  procedure  used  by  the  village  in  foreclosure  actions  such 
as  the  case  at  bar#  It  prayed  to  be  allowed  to  intervene 
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as  a  party  defendant  and  for  leave  to  file  a  motion  to  vacate 

the  decree  and  for  such  other  and  further  relief  as  may  be 

required. 

No  answer  wan  filed  to  this  petition,  and  upon  the 
face  of  ^he  petition  the  court  entered  an  order  denying 
the  motion  for  leave  to  intervene  and  for  leave  to  file 
its  motion  to  vacate  the  decree. 

Petition  r's  theory  is  that  the  village  was  a  trustee 
of  the  special  assessments  collected,  applicable  to  the 
special  assessment  bonds  issued  by  it,  and  that  it  had  no 
right  to  commingle  special  assessments  collected,  but  its 
duty  was  to  distribute  pro  rata  the  assessments  collected 
applicable  to  the  bonds  issued.  Rothschild  v.  Village  of 
Oalumet  Park>  350  111*  330.  This  contention  is  supported 
by  the  weight  of  authority  but  is  not  sufficient  reason  for 
its  claimed  right  to  intervene.  Petitioner  has,  if  the  facts 
warrant  it,  a  right  to  an  accounting  against  the  village*  For 
that  purpose  it  brought  its  suit  in  the  Federal  court. 
Nothing  has  transpired  in  the  instant  case  to  interfere  with 
its  remedy  in  the  Federal  suit.   It  was  not  a  necessary  party 
to  the  instant  case, and  plaintiff  was  not  under  the  law 
required  to  make  it  a  party. 

In  Village  of  Lansing  v.  Sundstrom.  379  111.  121 
at  page  126,  it  ?/as  said: 

"The  bonds  were  sold  subject  to  the  provisi  ns  of 
the  Local  Improvement  act,  which  empowered  the 
municipality"  to  bring  the  proceeding  and  did  not 
give  the  bondholders  the  right  to  be  made  parties." 

To  the  same  effect,  People  v*  Anderson,  380  111.  158.  In  People  v« 
Sandvoss,  320  111.  App.  239  at  page  241,  it  was  said: 

"With  respect  to  appellant's  contention  that  a 
bondholder  should  be  made  a  party  to  such  proceed- 
ing, we  find  that  bondholders  are  not  considered 
necessary  parties  to  an  action  of  foreclosure  of 
special  assessment  lien«M 


■ 
■ 

I   ■ 
'     -  I 

■ 

( 

( 

!  I      i 

I 

- 


, 


5. 

It  is  argued  that  the  instant  proceeding  was  defective 
and  i  regular  la  that  the  People  of  the  State  of  Illinois 
was  not  Joined  as  a  party,  since  a  Judgment  for  the  delinquent 
general  taxes  had  been  entered  in  favor  of  the  State.   No 
case  in  this  State  is  cited  by  petitioner  and  none  has  been 
called  to  our  attention  where  it  has  been  held  that  the 
State  mus1;  be  Joined  as  a  party  to  a  foreclosure  of  a  special 
assessment  brought  by  a  city  or  village.  The  State  may 
consent  to  be  made  a  party,  and  such  has  frequently  been  the 
cae,  but  without  such  oonsent  we  know  of  no  rule  that  would 
auth  rize  making  the  State  a  party.   In  this  connection  we 
must  not  lose  sight  of  Article  IV,  section  26  of  the  Illinois 
Constitution  of  1870,  which  provides: 

"The  state  of  Illinois  shall  never  be  made 
defendant  in  any  court  of  law  or  equity." 

This  provision  must  control  upon  this  question* 

There  is  suggested  in  the  briefs  of  petitioner  that 
the  village  was  guilty  of  bad  faith  and  collusion  in  the 
bringing  of  the  instant  case.  These  latter  matters  do  not 
appear  in  the  petition  filed  for  leave  to  intervene  and  are 
not  a  part  of  the  record*  This  subject  matter  discussed  in 
the  brief  was  introduced  in  this  court  by  way  of  affidavit 
in  support  of  a  motion  for  an  extension  of  time  to  file  briefs 
and  abstracts*  We  have  no  right  to  consider  them  as  substantia* 
matters  affecting  the  merits  of  this  appeal  and,  therefore, 
refrain  from  discussing  the  facts  contained  in  the  affidavit 
in  support  of  the  contention  of  bad  faith  now  made*  An 
analysis  of  the  petition  for  leave  to  Intervene  fails  to  dis- 
close any  proper  charge  of  feaud,  bad  faith,  or  collusion, 
or  neglect  of  petitioner's  rights  which  could  justify  the 
exercise  of  the  court's  discretion  to  allow  the  Intervention 
by  petitioner.  The  refusal  to  allow  intervention  in  the 
instant  case  was  not  an  abuse  of  discretion.  Petlti  ner  had 
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notice  of  the  sale  pursuant  to  the  decree  of  sale,  and  It 
had  ev°ry  opportunity  to  protect,  Itself  In  the  bidding  at 
the  sale.  There  was  no  charge  that  the  sale  as  not  regular 
and  In  good  faith* 

It  Is  also  urged  by  petition  r  that  the  decree  properly 
construed  would  result  in  a  oommingling  of  the  funds  realized 
from  the  foreclosure  sale,  the  very  thing  which  It  is  argued 
is  forbidden  by  the  rule  In  the  Rothpchild  case  and  other 

80 

cases*  We  do  not/construe  the  effect  of  the  terms  of  the 
decree* 

ft  think  the  chancellor  did  not  abuse  his  discretion  In 
refusing  to  allow  the  right  to  intervene,  and  the  order  of  the 
Circuit  Court  is  accordingly  affirmed* 

AFFIHMED* 

Niemeyer,  P.  J«,  and  O'Connor,  J,,  concur* 


t 

i 

i 

oa 

\ 

-• 
| 

<  - 


44166 

ERNEST  REHR,  ) 

Appellee,      ) 

V>  )   APPEAL  FROM  .MUNICIPAL 

)   DOUR   D»  CHICAGO . 
FRANK  M.  WEST,  j 

Appellant.     ) 

)  f  \        * 
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MR.  JUSTICE  FEINBFJRG-  DELIVERED  THE  OPINION  OF  THE  COUHT. 

Defendant  appeals  from  a  judgment  of  the  Municipal 
Court  of  Chicago  in  the  amount  of  3280,  in  an  action  for 
alleged  breach  of  warranty. 

Plaintiff  employed  defendant,  a  contractor,  to  lay 
a  cement  floor  in  the  basement  of  plaintiff's  residence, 
at  an  agreed  price  of  $290*  When  the  work  was  completed 
on  or  about  July  27,  1945,  at  which  time  payment  of  the 
contract  price  was  made,  defendant  gave  his  receipt  for 
payment  and  wrote  on  it,  "Basement  cement  floor  guaranteed 
for  one  year". 

Plaintiff's  evidence  clearly  tended  to  prove  that  the 
work  was  done  in  an  unworkmanlike  manner;  that  there  were 
many  cracks  in  the  cement,  in  places  it  had  buckled,  and  in 
some  places  the  cement  was  all  in  pieces.  The  court  believed 
the  witnesses  for  plaintiff  and  determined  there  wag  a  breach 
of  the  warranty* 

Defendant  contends  that  the  warranty  is  indefinite, 
uncertain  and  not  enforceable,  and  was  not  shown  to  be  a  part 
of  the  original  contract,  but  merely  noted  on  the  receipt  for 
payment  when  the  work  had  already  been  completed;  also  that 
the  plaintiff  had  accepted  the  work  and  made  no  complaint 
about  it  until  nearly  8  months  after  its  completion. 

Asito  the  warranty,  we  do  not  agree  with  defendant's 
position.  No  particular  words  need  be  employed  to  constitute 
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a  warranty  if  it  ie  clear  that  the  parties  intended  a 
warranty.  Van  Busklrk  v.  Murden.  22  111.  446;  Beckett  v. 
Woolworth  Co..  376  111*  470.  The  written  warranty  in  the 
instant  case  merely  (limited  to  one  year  that  which  would 
be  regarded  as  an  implied  warranty.  A  contractor  who 
contracts  to  construct  a  cement  floor,  impliedly  warrants 
that  it  will  be  performed  in  a  good  workmanlike  manner. 
With  respect  to  the  contention  that  the  work  had 
been  accepted,  and  there  was  a  long  delay  in  making  com- 
plaint, the  court  in  Van  Busklrk  v.  Murden.  at  page  448, 
said: 

"It  is  monstrous  to  say,  in  reference  to 
plasterer's  work,  that  all  defects  are  waived 
when  such  work  is  accepted  without  objection 
and  in  satisfaction  of  the  contract  -  all 
visible  defects,  or  such  as  could  be  ascertained 
by  inspection  and  examination,  would  be  waived, 
but  how  can  the  employer  tell,  by  looking  at  a 
smooth  coat  of  plastering,  everything  fair 
t©  the  eye,  whether  the  lathing  has  been  done 
properly,  or  the  mortar  well  made  with  due 
proportions  of  lime,  sand  and  hair,  to  give 
it  adhesion,  hardness  and  durability?  No  man 
can  tell,  and  therefore  it  is  that  the  party 
should  not  be  bound  by  an  acceptance,  or 
acceptance  considered  as  a  waiver  of  latent 
defects,  which  too  often  lurk  in  plastering, 
which  to  the  eye  appears  very  fine' and  unex- 
ceptionable." 

The  same  reasoning  would  apply  to  the  cement  floor 
in  the  instant  case. 

There  is,  however,  in  this  record,  a  total  lack  of 
proof  of  damages.  The  proper  measure  of  damage  for  a  breach 
of  this  type  of  warranty  would  be  the  reasonable  cost  of 
repairing  the  alleged  defects  in  the  cement  flooring.  Plain- 
tiff was  allowed  as  damages,  the  contract  price,  which  is  not 
the  measure  of  damage.  There  was  no  witness  who  gave  any 
opinion  as  to  cost,  nor  any  evidence  that  the  repairs 
necessary  were  made,  or  what  they  cost.  Mason  v.  Griffith, 
281  111.  246,  266. 
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For  the  reason  indicated  the  Judgment  is  reversed 
and  the  cause  remanded  to  the  Municipal  Court  of  Chicago 
for  further  proof  as  to  damages,  and  proceed  in  harmony 
with  the  views  herein  expressed. 


REVERSES  AND  REMINDED 
WITH  DIRECTIONS* 


Niemeyer,  P«  J*,  and  O'Connor,  J.,  concur. 
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ANTOINETTE  FALOZZOTTO, 

Appellee, 


CHICAGO  TRANSIT  AUTHORITY,  a 
Municipal  Corporation, 

Appellant. 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 
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MR,  JUSTICE  PEINBSRO  DELIVERED  THE  OPINION  OP  THE  COURT, 


Plaintiff  brought  suit  in  the  Superior  Court  of  Cook 
County*  against  defendant,  for  pergonal  injuries,  alleging 
negligence  of  defendant  in  the  operation  of  one  of  its  street 
cars.  A  trial  with  a  Jury  resulted  in  a  verdict  for  plaintiff 
for  S4500.00.  After  motions  for  a  new  trial  and  for  Judgment 
notwithstanding  the  verdict  and  in  arrest  of  Judgment  were 
overruled,  Judgment  was  entered  for  tslalntiff ,  from  which 
defendant  appeals* 

Plaintiff  admittedly  was  a  passenger  on  defendant's 
street  car.  She  elaims  that  the  car  came  to  a  full  stop 
when  she  was  alighting,  and  that  it  started  before  she  had 
a  reasonable  o-oportunity  to  alight,  thus  throwing  her  and 
injuring  her.  Two  other  eye  witnesses  corroborate  her  in  her 
claim  that  the  street  car  had  come  to  a  full  stop  before 
she  alighted.  On  the  other  hand,  witnesses  for  defendant 
testified  that  the  car  was  in  motion  when  plaintiff  was  in 
the  act  of  alighting.  On  this  issue  there  was  a  sharp  con- 
flict in  the  evidence,  which  made  it  clearly  a  question  of 
fact  for  the  Jury.  We  cannot,  upon  the  review  of  t  e  evidence, 
say  that  the  verdict  of  the  Jury  on  this  issue  was  against  the 
manifest  weight  of  the  evidence*  Read  v*  Cummings,  324  111. 
App»  607;  Elmore  v.  Gumming a.  321  Ill»  App»  234. 

It  is  next  urged  by  defendant  that  the  court  erred  in 
refusing  to  strike  out  the  testimony  of  plaintiff  as  to  the 
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amount  she  paid  the  hospital  and  what  she  had  paid  her 
doctors*  The  bills  rendered  her  were  offered  in  evidence, 
and  on  object  ion  by  defendant  were  excluded.  The  attending 
physician  testified  as  to  the  amount  of  hie  bill.  No 
objection  was  made  to  the  above  testimony  at  the  time 
it  was  given*  Only  after  the  testimony  was  closed  on  both 
sides,  the  defendant  made  the  motion  to  exclude  and  strike 
out  the  testimony  of  the  plaintiff  and  the  attending  physician 
regarding  the  medical  bills  and  expenses*  The  court  over- 
ruled the  objection,  and  it  is  now  assigned  for  error* 

In  Chicago  Union  Traction  Go*  v*  May.  221  111.  530, 
the  Supreme  Court  held,  at  p*  535,  a  motion  to  strike  out 
evidence  is  properly  denied  where  admitted  without  objection 
or  any  promise  on  part  of  plaintiff's  counsel  as  to  supple- 
mental evidence.  A  failure  t©  object  t©  evidence  at  all  or 
at  a  proper  time  or  in  a  proper  manner  waives  right  to 
subsequently  question  admissibility  of  the  evidence. 

Defendant  argues  that  the  verdict  is  excessive* 
Plaintiff,  about  the  age  of  55  years  at  the  time  of  the 
accident,  was  earning  £20*00  a  week  as  a  nurse  maid*  The 
evidence  tends  to  prove  that  plaintiff,  in  the  accident,  was 
hurled  into  the  street  on  her  face,  suffered  loss  of  blood, 
was  in  the  hospital  for  3  days,  packed  in  ice,  suffered 
contusions  and  bruises,  a  facial  scar,  Injuries  to  her  hand 
and  knee,  and  her  hearing  was  affected  by  the  injury;  that 
she  was  unable  to  continue  in  her  employment;  that  she  was 
in  good  health  prior  to  the  accident.  The  attending  physician 
gave  it  as  his  opinion  that  the  condition  oomplalned  of 
involving  her  hearing  and  injury  to  the  hand  was  a  permanent 
condition*  What  this  court  recently  said  in  Ford  v.  Frlel, 
330  111.  App*  136,  is  against  this  contention  of  defendant* 
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The  complaint  made  about  Instruction  18  for  plaintiff, 
wherein  the  jury  was  told  that  in  determining  the  amount 
of  damages  it  could  take  into  consideration  "all  monies 
which  the  plaintiff  hae  necessarily  expended,  if  any,  and 
the  hills  which  she  necessarily  became  liable  to  pay,  if 
any,  in  being  treated  for  such  injuries",  is  without  merifr, 
since  the  evidence  as  to  her  outlay  and  expense  incurred  in 
being  treated  for  such  injuries  was  properly  admitted.  There 
was,  therefore,  a  sufficient  foundation  for  the  giving  of 
this  instruction* 

We  see  no  reason  for  disturbing  the  Judgment.  It  is, 
therefore,  affirmed* 

JUDGMENT  AFFIRMED. 
Miemeyer,  P.  J#,  and  O'Connor,  J»,  concur. 
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D.  C.  DOYLE,  d/b/a  DOYLE  FREIGHT 
LINES  and  STEVE  SINGLETON, 
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APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY* 
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J8R,  JUSTICE  PEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

From  a  verdict  and  Judgment  In  favor  of  plaintiff, 
against  defendant,  In  an  action  for  personal  Injuries, 
defendant  appeals* 

The  accident,  r-esulting  In  Injuries  to  plaintiff, 
occurred  in  the  intersection  of  Archer  Avenue  and  Throop 
Street  in  Chicago^  It  involved  a  collision  between  plain- 
tiff^ automobile  and  defendant's  truck*  There  Is  no 
question  raised  as  to  the  injuries  nor  the  size  of  the 
verdict.  Defendant  asks  for  a  reversal  of  the  Juflgment 
upon  the  grounds  that  the  verdict  is  against  the  manifest 
weight  of  the  evidence,  the  refusal  of  the  court  to  direct 
a  verdict  in  favor  of  defendant  at  the  close  of  all  the 
evidence,  and  the  refusal  of  the  court  to  grant  defendant's 
motion  for  Judgment  notwithstanding  the  verdict  or  to 
grant  a  hew  trial* 

Many  witnesses  testified  on  both  sides,  and  the 
record  discloses  a  sharp  conflict  In  the  testimony,  principally 
relating  to  whether  the  green  traffic  light  was  with  the 
plaintiff  when  he  entered  the  intersection  or  whether  the 
green  light  was  with  the  defendant  when  defendant's  truck 
entered  the  intersect iob* 

Upon  the  state  of  this  record,  as  we  view  the  evidence, 
the  questions  respecting  alleged  contributory  negligence  on 
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the  part  of  the  plaintiff  or  alleged  negllgenoe  of  the 
defendant  were  questions  squarely  for  the  Jury  to  determine. 

We  are  asked  to  hold  that  the  verdict  and  Judgment 
are  against  the  manifest  weight  of  the  evidence* 

We  said  in  3orjielderm<  n  v*  Interstate  Transit  Lines. 
Ino*.  331  111.  App.  143: 

"The  detefmln  tlon  of  such  a  question  in  any 
case  involves  a  grave  responsibility,  which  we 
are  in  duty  bound  to  squarely  meet  and  carefully 
discharge* H 

In  that  connection  this  court  in  Norkevich  v*  Atchison. 
T.  &  3*  F*  Rv*  Co*.  263  111*  App*  1,  at  p«  15,  said: 

"There  are  many  things  which  a  Jury  observes 
on  the  triaj,  in  such  case  that  do  not  appear 

from  the  printed  record tiie  appearance  of  the 

respective  witnesses,  their  manner  of  testifying 
and  a  great  many  other  circumstances*  They  are 
in  a  much  better  position  in  such  case  to  deter- 
mine the  truth  of  the  matter  in  controversy 
than  a  court  of  review*'  *  *  *  Under  the  law 
we  cannot  disturb  the  verdict  of  the  Jury 
unless  it  is  clearly  against  the  manifest  weight 
of  the  evidence*  Manifest  means  clearly  evident, 
clear*  plain.  lndlsnutableT3   (Italics  ours*) 

We  think  the  evidence  amply  supports  plaintiff's 
claim  and  the  Judgment  of  the  Circuit  Court  is  not  against 
the  manifest  weight  of  the  evidence*  Accordingly  it  is 
affirmed* 

AFFIRMED* 

Niemeyer,  P*  J*,  and  O'Connor,  J*,  concur. 
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MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  a  complaint  in  ohancery  to  set  aside 
the  rrobate  of  an  instrument  and  to  decree  that  it  be 
declared  null  and  void  and  not  the  last  will  and  codicil 
of  Frank  Dombrowski,  deceased.  There  was  a  jury  trial  and 
a  verdict  finding  that  the  writing  purporting  to  be  the  last 
will  of  Frank  Dombrowski  was  not  hie  last  will,  a  decree  was 
entered  on  the  verdict  and  two  of  the  defendants,  Felix 
Von  Bronk,  executor,  and  Martha  Von  Bronk,  prosecute  this 
appeal© 

The  record  discloses  that  on  January  6,  1941,  Frank 
Dombrowski,  who  was  then  about  86  years  old,  executed  his 
will  and  on  August  26,  1941,  a  codicil  thereto;  he  died 
October  21,  1944*  The  will  and  codicil  were  admitted  to 
probate  by  the  Probate  court  of  Cook  county  December  13, 
1944,  and  ©n  February  14,  1945,  the  present  suit  was  instituted! 

April  5,  1941,  the  three  plaintiffs,  children  of 
Frank  Dombrowski,  filed  their  verified  petition  in  the 
Probate  court  of  Cook  county,  alleging  that  their  father, 
Frank  Dombrowski,  because  of  old  age,  physical  incapacity 
and  mental  deterioration,  had  become  incompetent  and  was 
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therefore  incapable  of  managing  his  person  and  estate, 
and  praying  that  a  conservator  he  appointed #  The  case  was 
heard,  the  petition  dismissed  and  an  appeal  prayed  to  the 
Circuit  court  of  Cook  county.  The  Probate  court  refused  to 
fix  the  bond,  holding  that  the  petitioners  had  no  right  to 
appeal.  Afterwards  they  filed  their  petition  in  the  Cirouit 
oourt  of  Cook  county  praying  that  a  writ  of  mandamus  issue 
to  compel  the  Probate  Judge  to  grant  the  appeal  and  to  fix 
the  amount  and  conditions  of  the  appeal  bond.  The  Probate 
Judge  filed  a  motion  to  strike  the  petition  on  the  ground 
that  the  parties  seeking  the  appeal  had  no  appealable  interest. 
The  motion  was  allotted,  the  petition  dismissed  and  an  appeal 
taken  to  the  Supreme  court  where  the  Judgment  of  the  Circuit 
court  was  reversed  and  the  cause  remanded  with  directions 
to  overrule  the  Probate  Judge's  motion  to  strike.  People  v. 
QtConnell.  378  111*  546.  The  appeal  from  the  Probate  court 
was  after  ards  perfected  and  there  was  a  Jury  trial  and  two 
verdicts  returned  finding  Frank  Dombrowski  to  be  an  Incompetent 
person,  Incapable  of  managing  and  controlling  his  person  and 
estate,  and  that  he  was  aged  about  33  years.  Judgment  was 
entered  on  the  verdicts  from  which  Frank  Dombrowski  prosecuted 
an  appeal  to  this  court  where  the  Judgment  was  affirmed  by 
another  Division  of  this  court*  Sn  Re  Estate  Frank  Dombrowski 
Alleged  Incompetent  Person.  Frank  Dombrowski »  Appellant,  £1 
111.  App*  300,  (Abst.) 

Plaintiffs,  Bernard  Dombrowski,  Edith  Wolanin  and 
Helen  Halloran,  children  of  Frank  Dombrowski,  deceased,  in 
their  complaint  to  set  aside  the  probate  of  the  will  and  to 
have  it  declared  null  and  void,  charged  undue  influence  by 
Martha  Von  Bronk,  a  daughter  of  the  deceased,  and  her  husband, 
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Felix  Von  Bronk,  who  waa  alao  named  as  trustee  and  executor 
of  the  will,  and  the  complaint  also  charged  that  Frank 
Dombrowski  was  incapable  of  making  a  valid  will*  At  the 
close  of  plaintiffs*  evidence,  they  withdrew  the  charge 
of  undue  influence  and  the  cause  was  submitted  to  the  Jury 
on  the  issue  of  the  testamentary  capacity  of  the  deceaged. 
The  instant  case  ent  to  trial  on  December  11,  1946* 

Frank  Dombrowski,  the  deceased,  was  born  in  Danzig, 
Germany  or  Poland.  He  never  learned  to  read  or  write  and 
came  to  the  United  States  more  than  50  years  ago.  Subsequently 
he  returned  to  Europe  was  there  married  and  brought  his 
wife  to  America.  He  lived  for  13  years  in  Chicago  and  then 
moved  to  Calumet  City;  he  was  a  hod-carrier  by  trade.  About 
20  years  before  he  executed  the  alleged  will  he  suffered  a 
cerebral  thrombosis  which  caused  him  to  retire*  Afterwards 
his  wife,  Lucy  Dombrowskl,  managed  his  affairs,  business  and 
personal*  She  died  in  July,  1940*  After  the  mother's  death 
his  daughter,  ISdith,  one  of  the  plaintiffs,  assumed  the 
management  of  his  property  and  person  for  about  8  months* 
Afterwards  another  daughter,  Martha,  one  of  the  defendants, 
took  charge  of  her  father  and  his  affairs,  and  in  January, 
1941,  drove  him  to  the  attorney's  office  in  3outh  Chicago, 
where  the  will  was  drawn  and  executed*  Practically  all  of 
his  property  consisted  of  two  pieces  of  real  estate  and 
three  mortgages,  and  was  worth  about  134,000*  The  will 
provided  that  after  the  oayment  of  debts,  all  the  property 
was  devised  and  bequeathed  to  his  son-in-law,  Felix  Von  Bronk, 
one  of  the  defendants,  in  trust*  The  trustee  was  directed 
to  take  possession  of  the  personal  and  real  property,  collect 

the  income,  sell  or  lease  or  convey  any  or  all  of  it;  that 
the  purchaser  or  lessee  or  mortgagee  was  not  obliged  to  look 
to  the  application  of  the  proceeds*  There  was  a  further  pro- 
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vision  that  the  trustee  might  exchange  the  real  estate 
for  other  real  estate,  reinvest  the  proceeds,  eto.,  and 
at  the  end  of  seven  years,  the  trustee  was  given  eole  power 
when  distribution  should  he  made  and  upon  the  termination 
of  the  trust,  the  trustee  was  to  pay  $2,000  to  Walter 
Dombrowski,  $2,000  to  Bernard  Dombrowski  and  $2,000  to 
Martha  Von  Bronk,  and  In  case  Bernard  died  before  the  termi- 
nation of  the  trust,  the  trustee  should  pay  Bernard' e   share 
t©  the  children  of  the  Von  Bronksthen  living,  and  in  case 
Walter  died  before  the  termination  of  the  trust,  to  turn 
Walter's  sha-e  over  to  his  children  Prank  an<5  Agnes  Dombrowski, 
Jr.  The  rest  and  residue  of  the  estate  were  given  to  Martha. 
Her  husband,  Felix  Von  Bronk,  was  named  executor  without 
bond.  There  was  a  further  provision  that  if  any  one  of  the 
children  should  institute  any  proceedings  to  contest  the 
legality  of  the  will,  they  should  receive  nothing*  The 
executor  and  trustee  was  directed  to  donate  '?500  for  Masses 
for  the  repose  of  the  soul  of  Frank  Dombrowski  and  the  souls 
of  other  designated  relatives,  and  there  was  a  further  pro- 
vision that:   "I  have  taken  into  consideration  my  beloved 
daughters,  Helen  Halloran  and  Edith  Wolanin,  and  for  reasons 
personal  to  myself,  I  direct  that  they  receive  nothing. w  The 
testator  signed  his  name  by  making  his  mark#  Three  persons 
signed  the  will  as  witnesses. 

As  hereinbefore  stated,  on  April  5,  1941,  which  was 
three  months  after  the  will  as  executed,  the  petition  for 
a  conservator  was  filed  in  the  Probate  court  by  Helen,  3dith 
and  Bernard  and  after  a  hearing  denied  by  that  court  June  4, 
1941,  August  26,  1941,  F|*nk  Dombrowski  executed  a  codicil 
whereby,  after  the  termination  of  the  trust  mentioned  in  the 
will,  the  trustee  was  directed  to  pay  Marth  Von  Bronk  #3,000 
and  Walter  Dombrowski  S3,000,  The  S2,000  the  trustee  was 


il  i "  • 

| 

: 
,      sf  I   ftJZA 


6. 

directed  by  the  will  to  pay  Bernard  was  eliminated*  The 
codicil  contained  the  following:   "I  have  taken  into  con- 
sideration the  fact  that  the  following  of  my  children; 
Bernard  Dombrowski,  Edith  Wolanln  and  Helen  Halloran, 
have  within  the  past  year  caused  me  considerable  expense 
and  grief  in  their  unfair  attempt  to  have  me  adjudged  an 
incompetent  person.  For  this,  and  for  reasons  personal  to 
myself,  I  direct  that  they  receive  nothing."  The  codicil 
was  signed  by  Frank  Dombrowski,  by  his  mark,  and  witnessed 
by  four  persons. 

At  the  time  of  the  execution  of  the  will  in  the 
office  of  the  attorney  in  South  Chicago,  the  testator,  Frank 
Dombrowski,  executed  two  quit  claim  deeds,  by  one  of  which 
he  conveyed  to  "Helen  H*  Cmar,  A  Spinster, ■  who  was  secretary 
of  the  attorney,  lots  13,  14  and  15,  of  a  certain  subdivision 
and  the  other,  lots  24  and  25  in  block  29  of  another  sub- 
division, all  in  Cook  county,  Illinois,  which  was  all  the 
real  estate  he  owned*  Immediately  thereafter  i£iss  Cmar 
conveyed  the  property  by  two  quit  claim  deeds  to  Frank 
Dombrowski,  the  testator,  and  Martha  Von  Bronk,  his  daughter, 
not  as  tenants  in  common  but  as  Joint  tenants* 

April  26,  1941,  a  little  more  than  three  months  after 
the  execution  of  the  will  the  testator  sold  to  Catherine 
B»  Schultz,  a  mortgage  he  owned,  for  ^3,000*  Checks  given 
in  payment  are  also  in  evidence  and  endorsed  to  the  order 
of  the  testator  and  bear  his  endorsement  together  with 
Felix  Von  Bronk  and  Abe  Fox* 

June  23,  1941,  Frank  Do»browski,  the  testator,  by 
his  mark  as  trustee,  executed  a  release  deed  to  the  defendants, 
Folix  Von  Bronk  and  Martha,  his  wife,  by  which  he  released 
a  mortgage  on  their  property  given  to  him  by  the  Von  Bronks 
for  $5*500,  dated  August  6,  1953,  due  5  years  after  date, 
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and  interest  coupons  evidencing  the  semiannual  interest 
due  on  this  mortgage,  are  also  in  the  record  marked  "can- 
celled," 

December  1941,  almost  11  months  after  the  malting  of 
the  will,  the  testator  sold  another  mortgage  for  54,000 
which  he  owned.  The  check  for  this  mortgage  was  made  payable 
to  the  testator  and  endorsed  by  him  and  Martha  Von  Bronk, 

Most  of  the  foregoing  facts,  except  those  that  have 
to  do  with  the  execution  of  the  will  and  codicil,  are  set 
forth  in  the  opinion  filed  January  1,  1944,  hereinabove  referred 
to  of  Mr.  Justice  Friend,  of  the  Second  Division  of  this 
court*  Many  other  things  are  there  discussed  in  detail,  a 
few  of  which  are:  In  speaking  of  the  sale  of  the  -3,000  and 
S4,000  mortgages,  the  opinion  says  that  "Both  Martha  and  her 
husband  testified  that  prooe  ds  of  these  sales  were  turned 
over  to  respondent  [Frank  Dombrowski,  the  testator]  and  that 
they  did  not  see  them  aftervard.  Nevertheless  both  checks 
were  indorsed  by  the  Von  Bronks  and  the  proceeds  evidently 
were  retained  by  them*  One  check  for  S4,000  was  traced  to 
the  personal  account  of  Martha  and  her  husband  in  the  East 
Side  Trust  and  Savings  Bank.  In  June  1941  a  mortgage  of  the 
Von  Bronk  property  given  to  secure  the  payment  of  a  note  in 
the  amount  of  §5,500,  executed  by  the  Von  Bronks,  was  released 
and  the  note  canceled*  Petitioners  [plaintiffs  here]  contend 
that  this  note  and  mortgage  were  taken  by  Martha  from  the  per- 
sonal effects  of  her  father  and  a  release  thereof  effected 
without  payment  of  any  consideration."  Felix  Von  Bronk 
testified  that  this  was  a  "dummy"  mortgage  ~  was  never  held 
by  the  testator* 

The  court  there  furth  r  says  that  the  record  consists  of 
more  than  800  pages  and  the  Jury  heard  some  50  witnesses, 
including  a  number  of  experts,  etc*  And  continuing:   "He  [Frank 
Dombrowski]  appeared  at  the  trial  'in  a  wheel  chair,  on  a 
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stretcher  in  a  seml-recllning  position.1  The  record  leaver- 
no  room  for  doubt  that  he  was  so  physically  Incapacitated 
as  to  be  unable  to  look  after  his  person."  >Vith  respect 
to  his  mental  competency  the  evidence  was  about  evenly 
divided*  It  WM  In  rharp  conflict,  and  continuing,  the 
court  said:   "From  a  careful  examination  of  the  record  we 
are  satisfied  that  the  verdiet  is  amply  sustained  by  the 
evidence. "  The  court  then,  after  after  discussing  in  detail 
the  contentions  made,  said:   "In  conclusion  it  should  be  noted 
that  prior  to  Luoy  Dombrowskl' s  death,  she  owned  the  mortgages 
and  real  estate  belonging  to  her  and  respondent  in  Joint 
tenancy  with  him,  and  of  course  respondent  became  the  sole 
owner  thereof  upon  the  death  of  his  wife.  Petit ■on? re1  counsel 
argue,  with  considerable  force,  that  in  order  to  align  one 
of  the  members  of  the  family  on  her  side  of  the  controversy, 
Martha  Von  Broak  caused  the  preparation  of  a  will  which 
purported  to  bequeath  and  devise  to  her  brother  Walter  Dombrowskl 
one-half  of  respondent's  estate  upon  his  death,  and  that  Walter, 
in  expectation  of  the  inheritance,  joined  Martha  in  opposing 
the  appointment  of  a  conservator,  notwithstanding  the  fact, 
of  which  he  was  unaware  until  the  date  of  the  trial,  that 
Martha  had,  through  the  eoaveyances  heretofore  recited,  already 
possessed  herself  of  her  father's  property,  and  that  upon  his 
death  there  would  be  nothing  upon  which  the  will  might  operate." 

On  the  trial  of  the  case  before  us,  over  objection  of 
the  defendants*  counsel,  plaintiffs  introduced  in  evidence 
the  verdicts  of  the  jury  rendered  in  the  conservator  proceed- 
ings but  not  the  Judgment  thereon,  and  at  that  time  they  were 
read  by  counsel,  to  the  Jury*  One  of  the  verdicts  Is: 

*We  the  undersigned  Jurors  in  the  ca°s  of  Frank 
Dombrowskl,  alleged  to  be  an  incompetent  r>er?on,  having  heard 
the  evidence  in  the  case,  find  from  sueh  evidence  that  the 
said  Frank  Dombrowskl  is  incapable  of  managing  and  controlling 
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hie  person."  The  oth^r; 

"We,  the  undersigned  Jurors  in  the  case  of  Frank 
Dombrowski,  alleged  to  be  an  incompetent  person,  having 
heard  the  evidence  in  the  case,  find  from  such  evidence 
that  the  said  Prank  Dombrowski  is  an  incompetent  person; 
that  he  is  a  resident  of  said  Cook  County,  and  is  Incapable 
of  managing  and  controlling  hie  estate*" 

After  the  reading  of  these  two  verdicts  the  plaintiffs 

rested  and  defendants  then  put  in  their  evidence.  A  number 

of  witnesses  were  called  and  testified*  After  the  defendants 

rested  they  disoussed  certain  matters  outside  of  the  presence 

of  the  jury  whereby  counsel  for  olaintiff s  stated  he  would 

withdraw  the  charges  of  undue  influence  as  alleged  in  the 

amended  complaint*  The  Jury  were  then  recalled  and  counsel 

for  defendants  then,  over  objection  of  counsel  for  plaintiffs, 

the 
introduced  in  evidence/judgment  of  the  Probate  court  entered 

June  4,  1941,  in  the  proceeding  for  the  appointment  of  a 

conservator,  which  is  as  follows:   "This  cause  coming  on  to 

be  heard  on  the  petition  for  the  appointment  of  a  conservator 

for  Frank  Dombrowski,  respondent  herein  and  the  Court  having 

heard  the  evidence  and  now  being  fully  advised  In  the  premises, 

"It  ie  hereby  ordered  that  said  petition  be  and  the  same 

is  hereby  denied."  Thereupon  counsel  for  plaintiffs  without 

objection  Introduced  in  evid  nee  the  ordsr  and  Judgment  entered 

by  the  Circuit  court  of  Cook  county  on  appeal  from  the  Probate 

court  by  which  a  conservator  was  appointed.  That  order  and 

judgment  recites  the  two  verdicts  above  quoted,  followed  by 

the  judgment  of  the  court  on  the  verdicts  in  which  it  was 

adjudged  "That  Frank  Dombrowski  be  and  is  hereby  adjudged 

an  Incompetent  person;  that  he  is  incapable  of  managi  g  and 

controlling  his  estate;  and  that  said  Frank  Dombrowski  is 
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incapable  of  managing  and  controlling  hie  person,"  and 
anoints  a  conservator  of  the  estate  of  Frank  Dombrowski. 

Counsel  for  defendants  contend  that  "The  evidence  of 
the  finding  that  the  testator  was  incompetent  twenty-three 
months  after  the  execution  of  the  will  was  not  proper,"  on 
the  ground  that  it  was  too  remote,  and  counsel  say  that: 
"The  court  admitted  a  certified  copy  of  the  decree  of  the 
Circuit  Court  entered  on  December  4,  1942  finding  that  the 
testator  wfcg  incompetent;"  that  the  verdict  of  the  Jury  in 
that  case  was  incorporated  In  the  decree  and  the  verdict 
entered  "twenty-three  months  after  the  execution  of  the 
will  on  January  6,  1941*  *** 

"It  is  the  contention  of  the  defendants  that  the 
verdict  of  the  Circuit  Court  was  too  remote  In  point  of  time 
to  determine  the  mental  capacity  of  the  testator  twenty-three 
months  before."  In  support  of  this  counsel  cite  glttard  v. 
Foster, 12  111*  App.  132*  In  that  case  a  bill  was  filed 
seeking  to  have  the  will  declared  null  and  void«  The  court 
in  considering  the  Question  whether  the  verdict  of  the  jury 
rendered  in  a  proceeding  to  appoint  a  conservator  was  permissible 
said:   "We  do  not  regard  the  Issues  formed  in  the  county 
court  in  the  proceeding  to  hav^  a  conservator  appointed 
necessarily  involved  the  same  a.uestions  that  are  necessary  to 
be  determined  in  settling  the  mental  capacity  to  make  a  valid 
will*"  And  that  to  make  such  verdict  and  Judgment  in  such  a 
pro ce  ding  admissible,  proof  would  be  required  beyond  the 
record  to  show  what  the  issue  and  the  proofs  were. 

In  the  instant  case  we  have  the  opinion  of  another 
Division  of  this  court  from  which  it  clearly  appears  that 
the  Issues  were  substantially  the  same  in  that  proceeding  as 
the  issues  are  in  the  case  before  us  —  the  evidence  in  both 
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proceedings  Is  substantially  the  sane,  except  as  to  mental 

ability  to  make  a  will* 

In  Holllday  v.  Shepherd.  269  111.  429,  it  was  held 
proper  to  permit  the  verdict  of  the  Jury  which  was  rendered 
one  month  before  the  will  was  executed,  to  be  received  In 
evidence*  The  court  said  (p.  434):   "The  verdict  of  the 
Jury  upon  which  the  appointment  of  the  conservator  was  based 
found  that  McKinney  was  Insane.  In  view  of  the  history  of 
this  man  as  shown  in  this  record,  from  the  time  of  his 
boyhood,  the  record  of  the  county  court  as  to  the  appointment 
of  a  conservator  for  Mc  ianey  in  1893  was  admissible,  not  as 
conclusive  on  the  question  of  Insanity,  but  to  be  considered 
by  the  Jury  for  what  it  was  worth*   If  the  proof  in  this  record 
had  shown  that  the  conservator  was  appointed  for  the  sole 
reason  that  McKlnney  was  a  spendthrift  or  a  drunkard  a  different 
question  as  to  the  admissibility  of  the  county  court  record 
would  be  presented*" 

On  the  question  of  the  remoteness  of  the  verdicts  end 
Judgment  hereon  it  must  be  borne  in  mind  that  the  proceedings 
were  brought  in  the  Probate  cour'  for  the  appointment  ofba 
conservator  April  5,  1941,  three  months  after  the  will  was 
executed  and  that  the  delay  in  having  this  issue  disposed  of 
finally,  was  caused  by  the  defendants  in  contesting  the 
petitioners'  right  to  have  the  Judgment  of  the  Probate  court 
reviewed  by  the  Circuit  court,  and  it  was  not  until  November 
24,  1941,  that  the  Supreme  court  reversed  the  Circuit  court 
and  Probate  Judge  and  ordered  a  writ  of  mandamus  to  compel  a 
review  of  the  Judgment  of  the  Probate  court*  This  review  was 
not  finally  disposed  of  until  January  18,  1944  when  the  opinion 
was  filed  by  another  Division  of  this  court,  as  above  stated, 
affirming  the  Judgment  of  the  Circuit  court* 
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The  rule  as  to  whet  Is  testamentary  capacity  to 
render  a  will  valid  has  1  ng  been  firmly  established.  In 
Hosklnson  v.  Lovelette.  366  111.'  21,  the  court  said:  "In 
order  to  make  a  valid  will  the  testatrix  must  have  been 
capable  of  kn  wing  the  extent  of  her  property  and  the  natural 
objects  of  her  bounty  and  of  understanding  the  nature  and 
effect  of  the  act  of  executing  her  will.   (Donovan  v. 
St.  Joseph's  Home.  295  111.  1*8,  134;  Dowle  v.  Sutton.  227 
id.  183,  196.)  ***•  Age*  sickness  or  debility  of  body  doer 
not  affect  the  capacity  to  make  a  will  if  the  testator  has 
sufficient  intelligence  remaining  to  make  a  will."  And  in 
Peters  v.  Peters.  376  111.  237,  the  court  said,  (p.  243): 
"Proof  of  the  mental  condition  of  the  testator  a  reasonable 
time  before  or  after  the  making  of  a  will  may  be  received 
where  it  tends  to  show  mental  condition  at  the  time  of  the 
execution  of  the  instrument." 

Complaint  is  also  made  that  "A  new  trial  should  be 
granted  because  of  the  inflammatory  argument  of  the  counsel 
for  the  plaintiffs  which  in  a  large  part  related  to  charges 
of  undue  influence."  There  are  no  instructions  in  the  abstract 
or  record  and  therefore  we  must  assume  that  the  Jury  were 
properly  instructed*  The  only  question  for  them  to  consider 
was  whether  the  testator,  at  the  time  of  the  making  of  the  will, 
was  capable  of  knowing  the  extent  of  his  property  and  the  natural 
objects  of  his  bounty  and  that  he  understood  the  effect  of  his 
act  in  executing  the  will.  The  evidence  and  argumnt  as  to 
undue  influence  could  only  be  considered  in  determining  this 
question*  Mor-over,  we  have  examined  the  record  and  are 
unable  to  find  any  objection  made  to  the  argument* 

Upon  a  consideration  of  the  record  we  think  the  evi- 
dence as  to  Prank  Dombrowskl's  physical  and  mental  condition, 
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namely  that  he  had  suffered  a  c  rebral  thrombosis  some 
18  or  20  years  before  he  executed  the  will,  and  as  to  how 
hie  property  was  managed,  that  his  physical  and  mental  con- 
dition was  growing  worse,  especially  after  the  death  of  hie 
wife,  and  considering  also  the  fact  that  on  the  da  the  will 
was  executed,  while  he  provided  for  certain  bequests,  yet 
he  did  away  with  the  title  to  his  real  estate  at  that  time, 
and  a  few  months  thereafter,  disposed  of  his  personal  pro- 
perty in  the  nature  of  the  promissory  notes  and  trust  deed 
hereinbefore  mentioned,  all  of  which  evidence  should  be  con- 
sidered by  the  Jury  in  determining  whether  he  understood  the 
disposition  he  was  making  of  Ms  property  at  the  time  he 
executed  the  will.  By  the  disposition  of  the  property,  there 
would  be  little  or  nothing  for  the  will  to  operate  upon. 
The  will  was  somewhat  complicated  and  the  Jury  might  well 
find  upon  a  consideration  of  all  the  evidence,  that  he  did 
not  understand  the  nature  of  the  will  because  at  the  very 
time  he  executed  it,  he  was  disposing  of  his  real  estate, 
ana  a  few  months  afterwards,  practically  all  of  his  personal 
property.  And  further,  in  view  of  all  the  evidence  in  the 
record  we  think  it  was  not  rev-rsibly  erroneous  for  the  court 
to  admit  in  evidence  the  two  verdicts  and  the  Judgment  thereon, 
of  which  complaint  has  been  made* 

In  Tldholm  v.  Tldholm.  391  111.  19,  which  was  a  case 
to  contest  a  will,  the  cou  t  said,  (p.  22):   "it  is  well 
settled  that  a  will  contest  is  strictly  a  statutory  and  not 
an  ordinary  chancery  proceeding.  The  cause  is  tried  upon  the 
issue  whether  the  writing  produced  is  the  will  of  the  testator. 
The  verdict  of  a  Jury  in  a  will  contest  has  the  same  force 
and  effect  as  the  verdict  of  a  Jury  in  an  action  at  law."  And 
counsel  for  defendants  in  the  instant  case  say  that  the 
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verdict  is  against  the  manifest  weight  of  the  evidence  and 
therefore  cannot  -tand. 

In  Read  v.  Cumrcingg.  324  111*  App*  607,  we  said: 
"We  are  not  authorized  to  disturb  the  verdict  and  Judgment 
unless  we  are  of  opinion  that  it  is  against  the  manifest 
weight  of  the  evidence." 

In  the  case  of  Elmers1  Motor  Service,  Inc.  v.  Cunmilngs, 
et  al..  323  111.  App*  653  (Ahst.)  we  said  that:   "Their  verdict 
was  in  favor  of  plaintiff.  They  saw  and  heard  the  witnesses 
testify,  their  v  rdict  was  sustained  by  the  trial  Judge 
who  also  saw  and  heard  the  witnesses  testify.  Tfesy  were  in 
a  better  position  to  determine  the  truth  of  the  matter  in 
controversy  than  are  we, sitting  in  a  court  of  review  whe  e 
we  have  but  the  printed  page  before  us." 

Upon  a  careful  consideration  of  all  the  evidence  in 
the  record  before  us,  we  are  unable  to  say  that  the  verdict 
is  against  the  manifest  weight  of  the  evidence.  The  decree 
of  the  Superior  court  of  Cook  county  is  affirmed. 

DECREE  AFFIRMED. 

Hlemeyer,  P#  J.,  and  Feinberg,  J.,  concur. 
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TONY  MAIORANO,  ) 

Appellant,     ) 

v,  )  APPEAL  FROM 

)  MUNICIPAL  COURT 

MARIA  CACIOTTOLO,  )  OF  CHICAGO. 

Appellee.      , 


MR.  JUSTICE  0» CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


November  2,  1946,  plaintiff,  wjjo  claimed  to  be  the 
holder  and  owner  of  a  promissory  note,  brought  an  action 
against  the  defendant,  one  of  the  Joint  makers  of  the  note. 
There  was  a  trial  before  the  court  without  a  jury,  a  finding 
and  Judgment  against  plaintiff  and  he  appeal s« 

The  record  discloses  that  on  November  29,  1930, 
Carmine  Caciottolo  and  hie  wife,  the  defendant,  Maria 
Caoiottolo,  by  their  marks,  signed  a  promissory  Judgment 
note  for  ^1,000  due  one  year  after  date,  payable  to  delsomlno 
Maiorano,  with  interest  thereon  at  f>%   rer  annum  after  date. 
On  the  bottom  of  the  note  J.  R»  Tortorell,  signed  his  nai&e 
as  a  itness  to  their  marks.  The  payee  endorsed  his  name  on 
the  back  of  the  note.  A  further  endorsement  of  the  payment 
of  §50  was  made  April  15,  195?.  Tortorell,  called  by  the 
plaintiff,  testified  that  he  was  in  the  real  estate  avid 
Insurance  business  and  had  been  so  engaged  for  over  30  years* 
That  he  knew  the  makers  of  the  note  and  had  handled  consider- 
able of  their  business  and  particularly  in  correction  with 
the  piece  of  real  estate  where  the  defendant  was  now  living. 
That  he  drew  up  the  note  and  it  was  signed  by  the  defendant 
and  her  husband,  who  died  in  1941,  and  that  he  wrote  his 
name  as  a  witness  to  their  marks  at  the  time.  On  cross- 
examination  he  testified  that  when  defendant  and  her  husband 
purchased  the  property  in  1925,  it  was  subject  to  purchase 
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money  mortgages.     Afterwards  about  1924,   there  was  a  mortgage 
made   ^curing  the  loan  from  the  Home  Owners  Loan  Corporation. 
That  when  the  hot*  was  made  he  handed  It  to  defendant's  wife, 
that  he.  did  not   see  any  delivery  of  th*»  note  or  any  mon«y 
passed. 

Plaintiff  testified  that  he  had  Known  the  defendant 
for  more  than  55  years j    that   she  was  about  hi*  third  cousin; 
that  the  husband  died   In  1~'41;    that   In  1926,    the  deceased  and 
the  defendant   ease  to  his  home  and  *he  deceased  asked  hie 
for  #2,000;   that  he  replied,     "Uncle,    I  mr*r  got  it  — 
§2,000.00."     And  my  brother,   the  payee,   uelsossino   aaiorano, 
was  there  and  I  said:      *A»k  my  brother, *  so  he  spoke  to  my 
brother  and   said  he  wanted  to  buy  a  hou^e  and  the  brother 
said  he  would  give  him  the  money  if  h*   sag  given  a  first 
mortgage  on  the  property.     That  he  could  not   giro  him  a   first 
mortgage  because  he  did  not  have  mfceey  to  pay  ©art  cash  for 
the  property.      So  about  a  w*«k.  or  two  afterwards  the  brother,    the 
payee,  gave  the  deceased   *£,Q0©  so  fte  bou  "at  the  house  and 
about  jrwo  years  afterwards  the  deceased  and  his  wife  cam? 
over  to  the  house  of  the  witness*  and  paid  ?1,000.     that  after- 
wards the  deceased  and  his  wife  made  their  notes,    some  for 
#26  and  some  for  6B0  each}   that  they  were  unable  to     ay  these 
and  afterwards  the  deceased  said:      *MJLj  nephew,   X  can't  pay 
so  we  are  going  to  make  a  not*  for  vl,000."     That  &r.  Tortorell 
made  the  note.     Afterwards  the  brother,   the  payee,    showed 
plaintiff  the  note*-tbey  were  living  together.     That  In  1936 
tho  plaintiff  called  at  defendant's  house  #ith  his  brother, 
the  payee,   and  the  brother  asked  that  the  Si, 000  be  paid 
because  he  was  going  back  to  the  old  country  and  that  he  als^ 
asked  defendant  for  the  money  and  she  said:      »|  haven't  got  any 
money.*     And  he  said, to  plaintiff  Nephew,   if  you  got  any  money, 
go  ahead  and  pay  him,   and  I  will  ©ay  you."  And  plaintiff  then 
paid  his  brother  the  11,400.00  and  the  brother,    the  payee,    endorsed 
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the  not©  and  gave  It  to  plaintiff.  That  on  April  15,  1937, 
the  Itnees  went  to  the  home  of  the  deceased  maker,  and 
the  defendant,  and  asked  for  a  11  le  money.  That  the  defen- 
dant said:   "I  will  go  in  the  room  and  see  what  I  got  and 
give  it  to  you,"  so  she  went  into  the  room  and  brought 
out  $50  and  gave  it  to  plaint' ff  and  that  he  wrote  the 
endorsement  of  the  payment  on  the  back  of  the  note  at  that 
time.  That  afterwards  he  visited  defendant  and  her  husband 
several  times;  that  after  the  husband  died  "I  never  asked 
her  for  money,  because  he  was  two  or  three  years  awful  bad 
sick  and  I  was  sorry  and  never  asked  her  for  any  money." 
That  afterwards  he  asked  her  a  number  of  times  to  pay  the 
note  and  defendant  said  she  had  no  money  and  for  him  to  wait 
until  her  son  started  to  work*  The  last  time  he  asked  her 
was  in  1938;  that  after  the  husband  died  In  1941,  he  did 
not  both  r  defendant  any  more  because  he  knew  she  had  no 
money,  until  1946  when  he  went  to  her  home  and  said:   "Sell, 
Aunt*  will  you  give  me  a  little  money?"  and  she  said,  "I  don't 
owe  you  any  money.  A  lot  of  people  lose  money  and  yoa  are 
going  to  lose  yours  too»H 

Other  witnesses  were  called  on  behalf  of  plaintiff 
and  gave  testimony  tending  to  su  port  plaintiff's  claim, 
but  we  think  it  would  serve  no  purpose  to  discuss  it. 

Defendant  testified  in  her  own  behalf,  through  an 
interpreter,  that  Mary  Caputo,  her  married  daughter,  owned 
the  place  w&ere  defendant  lives;  that  she  could  not  continue 
to  pay  for  the  property  and  turned  it  over  to  her  daughter 
and  a  warranty  deed  in  joint  tenancy  was  Introduced  in 
evidence,  dated  June  8,  1927,  and  recorded  June  9,  1927,  in 
the  Recorder's  Office  of  Cook  county.  The  deed  La  from 
Mary  Caputo  and  conveys  the  property  to  defendant  and  her 
husband  in  Joint  tenancy,  the  makers  of  t  le  note.  She 
further  testified  that  she  knew  the  payee  and  his  brother, 
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the  plaintiff  and  the  raal  estate  man  (Tortjrell)  "who 

testified  this  morning; »  that  she  had  dealt  with  him 

and  he  drew  up  papers  for  them;  that  this  was  the  first 

time  she  recognised  the  note  in  suit;  that  her  husband 

always  did  the  business  and  never  confided  in  her.  That 

she  never  signed  the  note;  that  she  "didn't  make  any  cross," 

on  the  note*  That  she  n^ver  gave  her  husband  *50  which  he 

turned  over  %o   plaintiff  at  her  house.  That  the  last  time 

the 
plaintiff  "was  at  my  house  he  asked  me  for/ money,  and  I  said 

'What  can  I  give  you,  I  have  not  got  anything^'  that  Mr. 

Malorano  (plaintiff)  said,  'I  woul £  like  to  have  the  money' 

the  last  time  he  was  over,  recently.  He  said  he  wanted  the 

money  to  send  to  his  brother  because  he  needed  it  in  the 

old  country*  I  said  to  him,  •ray  aske  me?  I  don't  know 

anything  about  that  money  -*11'  She  further  testified:  "I 

am  not  working  anyhow,  and  I  wouldn't  even  Se  able  to  pay 

it  to  you*" 

Before  the  evidence  was  e  osed,  the  court  made  some 
remarks  from  which  one  of  the  counsel  for  plaintiff  inferred 
that  the  Court  was  going  to  decide  against  plaintiff,  where- 
upon counsel  said:   "Judge,  if  you  are  going  over  that  I 
will  take  a  n©n  suit*"  In  this  court  counsel  contend  that 
the  court  erred  in  not  granting  plaintiff's  motion  f or  » 
non  suit*  There  is  no  merit  in  this  contention*  Chicago 
Title  &  Trust  Co*  v*  The  County  of  Cook.  279  111*  App,  462. 
Sunder eon  v*  First  national  Bank  of  Chicago.  296  111.  App* 
111;  .farren  v*  Yost.  517  111.  App*  79;  Fidelity  &  Gas.  C  «  v, 
Heltman  Trust  Co*.  317  111*  App*  266* 

Upon  a  consideration  of  all  the  evidence  in  the  record 
we  are  clearly  of  opinion  that  there  was  no  substantial  evi- 
dence to  sustain  frhe  defense  in  t  is  case  and  the  Judgment 
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of  the  Municipal  court  of  Chloago   1a  reversed   and   Judgment 
entered  In  this  court  In  favor  of  plaintiff  and  a^alnat 
defendant  for  the  amount   due  on  the  note,    $960,    with  Interest 
thereon  at  5%,   amounting  to  $746.25,   or  a  total   Judgment 
of  $1,696.25* 


JUDG^NT   REVERSED  AND  JUDGMENT   ID 
THIS   COUP*. 


Nlemeyer,  J>.  J.,  and  Felnberg,  J»,   concur* 
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ETHEL  LAWRENCE, 

Appellee, 


WILLIAM  RITTER  LAWRISCE, 
Appellant. 


APPEAL  FROM 
CIRCUIT  COURT  OF 
COOK  COUN  Y 


3£       V.163 


MR.  JUSTICE  0» CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

October  24,  1946,  plaintiff  filed  her  complaint 
charging  defendant  with  willful  desertion  and  praying  for 
a  decree  of  separate  maintenance  and  alimony  and  gu-oort 
of  their  minor  child*  Defendant  filed  a  cross  complaint 
praying  for  the  annulment  of  the  marriage*  The  case  was 
heard  by  the  chancellor  and  a  decree  entered  awarding 
plaintiff  separate  maintenance  and  dismissing  the  counter- 
claim* Defendant  appeals* 

The  record  discloses  that  the  parties  lived  in 
Chicago  and  were  married  December  11,  1945  at  Kansas  City, 
Kansas  and  lived  together  until  August  1,  1946,  at  which 
time  he  deserted  plaintiff  and  went  to  live  with  his  mother. 
October  14,  1945,  a  son  was  born  and  another  child  v/aa 
expected  in  December,  1946*    November  1,  Ernest  N.  Rubel 
filed  his  petition  in  which  he  alleged  that  defendant  was 
adjudged  insane  February  19,  1942,  by  the  County  court  of 
Cook  county  and  that  such  adjudication  had  never  been 
vacated*  That  he  had  been  appointed  conservator  of  defen- 
dant's estate  but  not  of  his  person,  by  the  Probate  court 
of  Cook  county,  and  prayed  that  he  be  allowed  to  enter  his 
appearance.  An  order  was  entered  accordingly  and  on  the 
same  day  Arthur  Goldblatt  was  appointed  guardian  ad  litem 
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particularly  but  not  In  limitation  thereof  the  alleg  tion 
that  defendant  was  not  the  father  of  the  first  child) 
and  that  they  be  considered  specifically  denied  by  defen- 
dant except  that  he  was  a  resident  of  Cook  county,  Illinois, 
which  the  order  shows  defendant  specifically  admitted.  After 
this  order  was  entered  and  the  cross  complaint  filed,  on 
April  3,  1947,  a  decree  awarding  plaintiff  separate  mainten- 
ance and  dismissing  the  cross  coraolaint  was  entered. 

The  decree  recites  the  cause  came  on  to  be  heard 
upo#  the  amended  complaint  for  separate  maintenance,  the 
answers  and  counter  claim,  etc* ,  and  the  court  having  heard 
all  the  evidence  and  argument  of  counsel,  found  that  both 
parties  were  actual  residents  of  Cook  county  for  more  than 
one  year  next  before  the  filing  of  the  complaint;  that  they 
were  legally  married  December  11,  1945,  In  Kansas  City, 
Kansas,  that  one  child,  Melode  Ann,  was  born  a<?  a  result 
of  the  marriage,  December  20,  1946,  that  -orior  thereto, 
another  child,  Stephen,  was  born  out  of  wedlock  on  October 
14,  1945;  that  the  parties  intermarried  after  the  birth 
of  Stephen  and  "that  the  defendant  acknowledged  the  paternity 
of  said  child;"  that  they  were  in  the  care  and  custody  of 
their  mother*  The  court  further  found  that  the  defendant's 
income  was  about  f4S,0©0  a  year;  that  he  owned  some  stocks 
of  the  approximate  value  of  325,000  and  some  interest  in 
vacant  real  estate.  It  was  decreed  that  defendant  pay  to 
the  plaintiff  $40  per  week  for  the  support  of  the  plaintiff 
and  the  two  children.  It  was  also  decreed  that  defendant  pay 
counsel  for  plaintiff  $1,500;  counsel  for  the  conservator 
and  guardian  ad  litem  received  a  total  of  "1,500  and  the 
conservator  SI 50* 

January  27,  1947,  plaintiff  took  the  deposition 
of  defendant  pursuant  to  the  provisions  of  the  Civil 
Practice  Act»  This  deposition  was  read  on  the  hearing. 
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He  was  cross  examined  by  counsel  for  nlalntlff  and  testified 

that  shortly  before  >the  first  ohlld,  3tephen,  was  born  he 

made  arrangement*  for  her  confinement  and  paid  her  hospitalization 

and  doctor's  bills;  that  "I  never  denied  the  baby  is  mine," 

That  on  December  S,  1945,  he  was  at  Riverside,  California 

and  sent  a  telegram  to  plaintiff  who  was  then  living  in 

Evanston,  in  which  he  said  that  he  loved  her  and  inquired 

how  she  felt  about  it,  and  asked  her  to  wire  him  at  Phoenix, 

Arizona.  That  at  that  time  he  thought  he  loved  h^r,  as 

stated  in  the  telegram,  and  that  he  remembered  then  calling 

her  from  Phoenix,  to  come  to  Kansas  City  to  meet  him  so  they 

could  be  married*  He  told  her  to  take  an  airplane.  That 

she  met  him  in  Kansas  City  and  they  made  arrangements  to 

get  married*  That  the  next  day  they  went  to  Kansas  City, 

Kansas,  which  was  across  the  Missouri  River;  that  they  got 

a  marriage  license  there  and  went  to  a  Judge  of  the  Probate 

court  who  married  them.  They  then  went  back  to  the  hotel 

at  Kansas  City,  Missouri,  and  registered  as  Villi&m  Lawrence 

and  Mrs»  Lawrence.  That  they  ere  married  on  December  11, 

and  on  the  13,  they  both  took  a  plane  back  to  Chicago;  that 

shortly  thereafter  he  went  to  live  with  hig  mother  in 

Wilmette  and  the  wife  went  back  to  live  with  her  sister  in 

Svanston#  That  afterwards  he  often  met  plaintiff  and  her 

friends  socially. 

Defendant's  mother  filed  a  petition  in  the  County 
court  of  Cook  county  to  have  he^  son,  the  defendant, 
declared  to  be  insane  and  two  doctors  who  were  appointed 
as  commissioners,  examined  defendant  and  reported  that  on 
the  19th  of  February,  1942,  they  made  a  personal  examination, 
foiaad  him  to  be  insane  and  a  fit  person  to  be  sent  to  the 
State  Hospital  for  the  insane;  that  his  disease  was  chronic 
alcoholism  and  dementia,  and  upon  consideration  of  the  renort 
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by  the  court,  Judgment  was  entered  and  he  was  committed  to 

the  State  -ospital  at  Dunning.  April  4,  1942,  the  super- 
intendent of  the  Institution  notified  the  Judge  of  the 
County  court  of  Cooi  county  that  defendant  was  paroled  on 
that  date  from  the  Institution.  That  on  July  4,  1942, 
the  superintendent  sent  another  notice  to  the  Judge  of  the 
County  court  reporting  that  Lawrence  was  "discharged  7-4-42  - 
by  Statute  improved,"  and  it  la  agreed  that  defendant  wa9 
never  returned  to  the  Institution  and  that  there  was  no  order 
of  the  County  court  of  Cook  county  showing  that  he  had  been 
»e stored  to  reason. 

'.Yhen  the  parties  were  applying  for  b  marriage  license 
In  Kansas  City,  Kansas,  they  made  an  affidavit  which  is  on 
a  blank  form,  that  he  was  28  years  of  age  and  she  22, 
Then  follows  in  printing:   "that  they  have  their  parents1 
consent  to  said  union,  and  that  neither  has  been  divorced 
within  six  months  last  past..  *** 

"That  neither  of  said  parties  is  or  ever  has  been 
epileptic,  imbecile,  feeble  minded  or  insane;  or,  if  either 
is  or  ever  has  been  so  afflicted,  then  that  the  woman  is 
more  than  forty-five  ye?rs  of  age. 

"And  that  neither  party  was  born  subsequent  to  the 
insanity  of  either  his  or  her  parents,  or  if  so,  that  the 
woman  about  to  be  married  is  more  than  forty-five  yea^s  of 
age*" 

Counsel  for  the  guardian  ad  litem  and  the  conservator 
contend  that  "No  insane  person  or  idiot  shall  be  capable  of 
contracting  a  marriage. 

"The  defendant  submits  that  the  marriage  of  the  oarties 
hereto  is  void  for  the  reason  that  the  defendant  had  been 
adjudicated  insane  in  the  County  Court  of  Cook  Cou ~ty,  Illinois, 
prior  to  the  ■  ime  of  the  marriage  ceremony  performed  in  Kan«as 
City,  Kansas;  that  he  had  not  been  restored  to  sanity  by  proper 
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proceedings  prior  to  such  ceremony  or  at  any  otaer  time, 
so  that  he  was  Insane  at  the  time  of  such  marriage*  The 
marriage  of  an  Insane  person  Is  void  by  the  declared 
public  policy  of  the  State  of  Illinois*" 

In  Llndberg  v.  Mutual  National  Bank  of  Chicago,  318 
111*  App*  195,  we  had  occasion  to  consider  a  similar  question 
where  we  discussed  the  authorities  rather  extensively,  and 
held  that  where  the  evidence  showed  a  person  had  been 
adjudged  insane  by  the  County  court  of  Cook  county,  and 
committed  to  the  State  Hospital  at  Kankakee,  where  he 
remained  for  about  10  months  and  then  was  released  on  parole 
and  discharged  from  the  institution  about  3  months  there- 
after, and  the  County  court  had  been  notified  by  the  super- 
intendent of  the  institution  of  the  parole  and  the  discharge, 
and  the  evidence  showed  he  had  recovered  his  sanity,  that 
a  formal  order  of  the  County  court  showing  that  he  had 
recovered,  was  not  essential  to  his  ability  to  enter  into 
valid  business  contracts;  that  in  these  circumstances  when 
the  person  was  sane  was  a  question  of  fact*  We  there  dis- 
cussed out  statutes  and  a  number  of  cases  decided  by  our 
Supreme  court  and  from  the  state  of  Kansas,  and  there  said 
(p*  205):   "In  Mut«  Life  Ins*  Co.  v»  Wl swell,  56  Kan*  765, 
it  was  held  that  an  adjudication  of  insanity  followed  by 
commitment  of  the  patient  to  an  asylum  for  the  insane  does 
not  create  a  conclusive  presumption  of  the  continuance  of 
the  insanity  several  years  after  the  discharge  of  the  patient 
from  the  asylum* * 

In  Ertel  v»  Ertel.  313  111*  App*  326,  a  suit  in  chancery 
was  brought  in  the  Circuit  court  of  Adams  county  by  the 
conservator  of  Elmer  Ertel  to  annul  a  marriage  which  had 
been  entered  into  in  Missouri  in  1940,  bet  een  ^lmer  and  the 
defendant*   It  was  alleged  that  Elmer  was  feeble  minded*  The 
suit  was  dismissed  for  want  of  equity*  The  court  there  held 
that  where  there  was  testimony  that  the  allegedly  fleeble-minded 
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ward  engaged  in  numerous  important  business  transact lone 

and  performed  labor  satisfactory  to  his  employer,  less  mental 

capacity  was  required  to  enable  a  person  to  enter  Into  a 

marriage  contract  than  was  required  for  the  execution  pf 

ordinary  business  contracts*  The  court  there  said  (p*  534): 

"In  Illinois,  less  mental  capacity  is  required  to  enable  a 

person  to  enter  into  the  marriage  contract  than  is  required 

for  the  execution  of  ordinary  business  transactions. 

Flynn  v*  Troesch,  373  111.  275;  Har;enaon  v.  Haerenson.  258 

111.  197, ■ 

The  Kansas  law  on   the  question  of  marriage  is  in  all 
essentials  the  same  as  in  Illinois*  Toepffer  v.  Toepffer. 
151  Kan*  924.  That  action  was  for  divorce,  and  custody 
and  support  for  the  minor  child,  and  for  permanent  alimony, 
It  was  contended  that  the  defendant  was  insane  at  the  time 
of  the  marriage.  The  court  there  said,  (p.  928) :   "While 
we  have  held  that  when  insanity  or  mental  unsoundness  is 
shown  to  exist  it  is  presumed  to  continue,  we  hftve  Just  as 
definitely  hfid  the  presumption  is  a  disputable  one,  and 
may  be  rebutted  by  evidence  of  the  actual  condition  of 
mind  at  any  particular  subsequent  time.  ***  [citing  caseS] 
The  rule  that  the  presumption  of  continuing  insanity, 
created  by  a  verdict  of  Insanity,  may  be  rebutted  by  any 
competent  evidence  of  a  subsequent  sound  condition  of  mind 
at  a  particular  time,  appears  to  be  well  established." 

In  Stoltze  v.  Stoltze.  393  111*  433,  the  cou  t  said 
(p.  443):   "The  legal  presunrntion  is  that  all  persons  of 
mature  age  are  sane,  but  after  they  have  been  adjudged 
insane  the  presumption  is  reversed  until  it  is  rebutted 
by  evidence  that  they  have  become  sane,  When  the  transaction 
complained  of  occurred  before  the  inquest  is  had,  the  proof 
of  insanity  devolves  upon  the  party  alleging  it.   It  is  other- 
wise if  it  took  place  afterwards*  The  legal  presumption  of 
sanity  continues  until  inquest  is  had.  Then  the  presumption 
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may  be  reversed  until  it  is  rebutted  by  evidence  showing 
that  sanity  has  returned.  McGregor  v.  Keua.  330  111. 
106*" 

In  the  instant  case  the  ev'dence  as  to  the  sanity 
of  defendant  at  the  time  the  marriage  was  entered  into 
was  conflicting.  The  chancellor  saw  and  heard  the  witnesses 
testify.  He  found  that  subsequent  to  defendant's  release 
from  the  hospital  on  April  4,  1942,  defendant  participated 
in  diverse  employments  and  social  activities  and  that  his 
conduct  disclosed  that  he  had  sufficient  understanding 
to  know  the  nature  of  the  contract  of  marriage*  And  that 
at  the  time  of  marriage  defendant  was  sane. 

We  have  considered  all  the  evidence  in  the  record 
and  are  clearly  of  opinion  that  the  finding  of  the  chancellor 
is  sustained  by  the  manifest  weight  of  the  evidence.   It 
Is  certain  we  would  not  be  warranted  under  the  law  in  dis- 
turbing such  finding  on  the  ground  that  it  was  against  the 
manifest  weight  of  the  evidence.  The  evidence  is  to  the 
effect  that  defendant,  shortly  after  the  marriage,  left 
his  life  and  went  to  live  with  his  mother  so  that  he 
could  help  take  care  of  her,  although  there  was  no  serious 
altercation  ofc  trouble  between  him  and  his  wife.   Tha"  sub 
sequent  to  that  time  he  often  visited  with  his  wife  and 
her  friends,  playing  cards  and  engaging  in  other  social 
activities*  Moreover,  he  gave  a  discovery  deposition,  here- 
inabove mentioned,  in  which  he  detailed  what  he  did  from 
the  ti-ne  he  was  confined  in  the  State  Hospital  until  the 
present.  We  think  it  would  serve  no   useful  ouroose  to  dis- 
cuss the  evidence  of  the  several  witnesses  in  detail  for 
we  are  of  opinion  that  the  decree  must  be  affirmed. 

The  decree  of  the  Circuit  oourt  of  Cook  county  is 
affirmed* 

DECREE  AFFIRMED. 
Niemeyer,  P*  J«,  and  Feinberg,  J*,  concur. 
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IN  TIE 

APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT. 
L1AY  TERM,  A.  D.  1947. 


CARL  P.  LINDIIOLM, 

Plaintiff -Appellee, 


WILLIAM  A.    DOIffl, 

Defendant-Appellant , 


Appeal  from  the 
Circuit  Court  of 
Kane   County. 


WOLFE,--   P.    J. 

Carl  F.  Lindholni,  the  plaintiff  in  this  suit,  was  driving 
his  automobile  in  an  easterly  direction  on  Lincoln  Avenue  in  the 
City  of  Elgin,  and  the  defendant,  William  A.  Dohm,  was  driving  his 
automobile  in  a  northerly  direction  on  Bellevue  Street.   The  cars 
collided  at  the  intersection,  and  Lindliolm  brought  suit  In  a  Justice 
of  Peace  Court  in  Kane  County  for  damages  to  Ms  automobile.   The 
case  was  appealed  to  the  Circuit  Court  of  Kane  County,  and  was 
tried  before  the  Court  without  a  jury.   The  Court  found  the  issues 
in  favor  of  the  plaintiff,  and  assessed  his  damages  at  ;;333.77  and 
entered  judgment  in  favor  of  the  plaintiff  for  this  amount.   The 
defendant  has  prosecuted  an  appeal  to  tins  Court. 

The  evidence  shows  that  Lindholm  was  driving  in  an  easterly 
direction  at  the  rate  of  about  twenty-five  miles  per  hour.   According 
to  his  testimony,  as  he  approached  the  intersection,  he  slowed  down 
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2. 
and  looked   to  the  right,   but   saw  no  car  approaching.      He   then  pro- 
ceeded to   cross  the    intersection.      He   claims   that  he  was  nearly 
through  the    intersection  when  the   defendant's   automobile    struck  his 
car  in  the  rear,   whirled   it   around,    and   in  four  or  five    seconds,    the 
front   end  of  his   car  was   again  struck  by  the   defendant's   car;    that 
he   lost   control   of  his  car,    and   it  proceeded  in  a  northerly  direction 
over   across  the   curb  line  of   Lincoln  Avenue. 

In   the  defendant's   car  was  a  passenger,    a  young  lady  by  the 
name   of  Mary  Lou  Tracy.      She  testified  that   she  was  riding  with  the 
defendant   in  a  northerly  direction  approaching  Lincoln  Avenue;    that 
she  was   familiar  with  driving,   and   the   speed  of    cars,    and  that    the 
defendant  was   not   exceeding  twenty-five  miles  an  hour,    as   they 
approached  the   intersection;   that  she   looked  to   the   left  and   saw 
the  plaintiff's   car  about    twenty-five  feet  west  of   the   north  and   south 
curb  line;   that   it   did   not    slacken  in  speed,   but  proceeded  through 
the  intersection;    that  she   immediately  warned  her  companion  of  the 
approach  of   the    other   car,   and  he  put   on  his  brakes,    and  the   cars 
collided.      The    left    front  of  the   plaintiff's  car   striking  the  right 
front  of   the  defendant's    car;   that  as  the    collision  took  place,    she 
iwas   thrown  forward,    and  whether  or  not    there  was  a   second  collision, 
she  was  unable   to    state. 

The    defendant  testified   that  he  was   driving  his    car   in  a 
northerly  direction,    approaching  Lincoln  Avenue   at    the   rate  of   speed 
of   about   twenty-five  miles  per  hour;   that  he  looked  both  to  his  right 
and  left,    and  did  not    se.j   the   plaintiff's   car  approaching;    that  he 
collided  with  the  plaintiff's  car  close   to   the   intersection  of   the 
two   streets,    his  left  front  fender  coming   in  contact  with  the    plain- 
tiff's right  fender fjft***  fflft  p^^+^f'trt^ff  whirl  oil  nrmmrt,   and  .th*~-t. 
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y-tgh-fr  ffftniflff*  nf>  »a,*Tl  rnT>  ""i"^^)  that  he  lo3t  control  of  his  car 
I 

and  went  across  the  road  into  the  curbing  of  Lincoln  Avenue.   It  is 
conceded  that,  as  the  plaintiff  drove  east  on  Lincoln  Avenue,  his 
view  was] obstructed  by  a  row  of  trees  near  the  curb  line  on  Bellevue 

Street,  and  he  could  not  have  a  clear  view  of  the  traffic  from  the 

) 
south,  until  he  was  past  these  trees.   He  says  he  slowed  his  car, 

shifted  into  second  gear,  then  proceeded  to  cross  the  street,  but 
did  not  see  the  defendant's  car  until  after  it  struck  him.   The 
fe'-andinputod  evidence  is,  that  the  defendant's  car  was  approaching 
the  intersection  at  practically  the  same  speed  as  the  plaintiff's 
car.   Under  the  rules  of  the  road,  the  defendant  would  ordinarily 
have  the  right  of  way,  A  Co-art  of  review  is  always  reluctant  to 
set  aside  a  finding  of  fact  of  the  trial  court,  or  a  verdict  of 
jury,  unless  it  is  clearly  against  the  manifest  weight  of  the  evi- 
dence.  Under  the  facts,  as  disclosed  by  this  record,  it  is  our 
conclusion  that  the  plaintiff's  negligence  in  not  observing  the 
approach  of  the  defendant's  car,  contributed  largely  to  the  proximat* 
cause  of  his  own  injuries,  and  under  such  circumstances  he  is  not 
entitled  to  recover  in  this  suit,   !Ehe  judgment  therefore,  Is 
reversed. 

Judgment  reversed. 
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In  The 
APPELLATE  COURT  OF  ILLINCIfJ 
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October  Tern,  A.  D.   1946 


SALTER  W.  PIKE,  Executor  of  the  Last 
Vvill  and  Testament  of  Frederick  W. 
Kemp,  Deceased. 

Plaintiff- Appellant, 


V  9  . 


HARRT   F.  LEWIS,  also  known  .and  de- 
scribed as  Harry  L.  Lewis  and 
commonly  called  Frank  Lev/is, 
MINNIE  I.  LEWIS, 


3  3 


Appeal  from 
Circuit  Court, 
La  Salle  County, 


Defendants- Appellees. 


& 


Bristow,  J. 


Walter  W.  Pike,  as  executor  of  the  last  will  and 
testament  of  Frederick  W.  Kemp,  deceased,  brought  suit  in 
the  Circuit  Court  of  La  Salle  County  against  Harry  F.  Lewis 
and  Minnie  I.  Lewis  to  set  aside  as  fraudulent  a  certain  re- 
lease of  a  -5500.00  mortgage  or  trust  deed  and  for  a  fore- 
closure of  the  same.   After  a  hearing  before  the  Master  in 
Chancery,  the  Circuit  Court  denied  the  relief  sought  by  the 
plaintiff,  and  this  appeal  followed. 

Briefly,  the  complaint  alleges  that  Frederick 
W.  Kemp,  at  the  time  of  the  alleged  occurence?  and  for  more 
than  four  years  prior  thereto,  was  in  a  weakened  condition 
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and  unable  to  transact  ordinary  business  pf  fairs;  that  Harry 
F.  Lewis  managed,  controlled  and  possessed  the  estate  of 
Frederick  W.  Kemp,  and  counseled  and  advised  him  and  car- 
ried on  all  transactions  pertaining  to  hip  business;  that 
before  Kemp's  death,  the  said  Harry  F.  Lewis  returned  all 
the  papers  and  effects  of  the  said  Frederick  W.  Kemp  to 
him  with  the  exception  of  the  $6600.00  note  in  ruestlon; 
that  on  December  19,  1936,  the  said  Harry  F.  Lewis  wrongfully 
and  fraudulently  caused  George  0.  Glover  to  release  the 
trust  deed  on  the  margin  of  ohe  record. 

The  defendants*  In  their  answer  admit  the  execu- 
tion of  the  said  trust  deed,   and  that  they  have  in  their 
possession  the  same,  but  deny  that  they  had  it  for  safe 
keeping,  and  state  that  on  May  13,  1955,  the  said  Frederick 
W.  Kemp  endorsed  on  the  back  of  the  note  in  question  the 
following:  "May  13,  1935,  I,  at  this  time,  transfer  to  Harry 
F.  Lewis  and  Minnie  I.  Lewis  their  note  of  April  22,  1929, 
together  with  trust  deed  of  April  22,  1929,  not  to  be  re- 
corded and  released  to  above  named  until  after  my  death. 
Amount  of  note  -5500  together  with  interest. "  And  that  he 
signed  said  instrument  with  the  name  "Fred  W.  Kemp.",  and 
that  he  delivered  said  instrument  to  defendant  Harry  F. 
Le^ls.   And  the  defendants  further  answering  stated  that, 
in  the  month  of  December,  1936,  the  said  Frederick  V.  Kemp 
requested  them  to  bring  the  85500.00  note  to  his  home  where 
he  was  confined  by  illness,  and  that  when  the  note  was  given 
to  him  he  wrote  thereon  the  following:   "December  19,  1936 
Mr.  George  Glover,  please  release  this  note  to  Harry  F.  Lewis 
and  Minnie  I.  Lewis."  and  that  he  signed  his  name  below  -aid 
writing  as  "Frederick  W.  Kemp. rt  and  gave  said  note  to  defend- 
ant .Harry  F.  Lewis.   And  that  on  December  19,  1936,  the  said 
G-eorge  0.  C-rover  as  such  trustee  did  release  the  lien  of  said 
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trust  deed  In  accordance  with  directions  executed  by  Fred- 
erick W.  Kemp.   The  defendants  further  answering  stated 
that  Frederick  W.  Kemp  was  at  all  times  during  the  above 
transaction  of  sound  mind,  and  that  no  improper  or  fraud- 
ulent influences  were  exercised  upon  him.   Replying  to  this 
answer,  the  plaintiff  alleges  that  the  above  instruments 
set  forth  in  defendants'  answer  were  not  executed  by  Fred- 
erick ...  Kemp,  and  that  he  at  the  time  was  in  a  weakened 
condition  and  unable  to  understand  the  nature  and  effects 
of  his  acts. 

Frederick  W.  K-mp   was  a  man  about  80  years  of  age 
at  the  time  of  his  death  which  occurred  on  February  22,  1937. 
Although  he  was  suffering  with  tuberculosis,  he  was  not  con- 
fined to  his  bed  but  a  short  time  before  his  death.   The 
plaintiffs  asserted  in  their  pleadings  that  he  lacked  men- 
tal capacity  to  transact  ordinary  business,  but  there  was 
no  testimony  offered  to  indicate  such  was  true.   In  fact 
everything  points  to  the  contrary.   That  Kemp  signed  the 
instruments  evidencing  his  gift  of  the  note  in  question  to 
the  Lewises  is  denied  oy   the  plaintiffs,  but  there  was  no 
evidence  offered  to  support  this  issue. 

Mr.  Kemp  on  December  16,  1936,  executed  his  will 
which  was  admitted  to  probate  in  the  Probate  Court  of  La  Sail* 
County.   It  directed  the  payment  of  his  debts,  and  gave  to 
his  widow  that  which  she  would  take  under  the  laws  of  this 
state,  and  divided  the  balance  between  his  wife  and  a  rela- 
tive, Mary  Jane  Pike.   Ho  question  was  ever  raised  about 
Mr.  Kemp's  mental  capacity  to  make  such  a  will.   It  was  a 
normal  rational  disposition  of  his  property. 
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The  evidence  dhows  that  Mr.  Kemp  wan  a  queer  person 
with  about  average  Intelligence,  very  industrious,  and  frugal. 
For  many  years  he  worked  at  the  La  Salle  County  Poor  Farm 
where  he  was  a  laborer  and  assistant  superintendent  in  charge 
of  the  barn,  the  cows  and  the  garden.   He  always  ate  alone, 
frequently  taking  his  food  to  the  barn  and  eating  it  there 
rather  than  '..1th  the  other  employees.   He  was  very  unclean 
in  his  habits  and  his  clothing  was  frequently  covered  with 
cow  manure  and  smelled  of  sour  milk.   He  never  wasted  a 
nickel.  He  saved  and  hoarded  and  Invested  wisely.   He  pur- 
chased one  piece  of  property  in  the  suburbs  of  Ottawa  with 
a  two  story  house  on  it  which  he  rented,  and  then  he  built 
a  small  cottage  in  which  he  lived.   He  had  other  invest- 
ments In  stocks  and  bonds. 

Harry  F.  Lewis  was  a  man  about  80  years  of  age. 
His  sister  was  the  first  wife  of  Frederick  W.   Kemp,  and 
she  died  three  years  after  they  were  married.   Harry  F.  Lewis 
was  twelve  years  old  at  the  time  Kemp  and  his  sister  were 
married,  and  Kemp  and  Lewis  have  been  close  intimate  friends 
ever  since.   Kemp  would  frequently  call  him  "Son." 

The  note  and  trust  deed  in  controversy  originated 
In  April  22,  1925?,  as  a  result  of  a  loan  which  Kemp  made  to 
the  Lewises  for  the  purpose  of  erecting  a  filling  station. 
There  seems  to  be  no  ouestlon  but  what  the  trust  deed  covering 
the  filling  station  property  was  ample  security  for  the 
15600.00  note  which  by  its  terms  was  due  in  five  years. 

The  appellants,  having  abandoned  their  position  that 
Frederick  W.  Kemp  was  not  of  sound  mind  at  the  time  of  the 
transaction  involved  herein  and  that  he  did  not  execute  the 
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instruments  connected  therewith,  rely  upon  the  contention  that 
there  was  a  fiduciary  relationship  exis^in^;  between  Kemp  and 
Lewis,  and  that  the  burden  was  upon  Lewi3  to  show  that  all  of 
his  dealings  with  Kemp  were  fair  and  honest  and  free  of  undue 
influence.   One  of  the  circumstances  relied  upon  by  appellants 
is  found  in  the  testimony  of  a  Mr.  Arnold  and  Mr.  Godfrey,  a 
pair  of  elderly  financiers  and  real  estate  men  who  said  that 
Mr.  Lewis  came  to  them  and  inquired  if  they  were  Interested  in 
purchasing  the  "Bellamy  note, "  and  that  in  pursuance  to  such 
Inquiry  they  went  to  see  Mr.  Kemp  who  was  found  to  be  sickly 
but  still  perfectly  competent  to  transact  ordinary  business, 
and  that  Mr.  Kemp  refused  to  accept  fifty  cents  on  the  dollar 
for  the  note.   Mr.  Arnold  went  along  with  Mr.  G-odfrey  sup- 
posedly to  assist  him  in  purchasing  the  note,  but  he  testified 
that  while  at  Kemp's  home  he  agreed  with  ;;r.  Kemp  that  the 
paper  was  worth  more  than  fifty  cents  on  the  dollar.   The 
appellee  in  his  argument  stated  that  it  appeared  to  be  note- 
worthy that  Mr.  Arnold  who  accompanied  Mr.  Godfrey  to  be  of 
some  assistance  to  him  was  so  uncooperative. 

The  appellant  also  calls  our  attention  to  the  proof 
of  the  fact  that  sometime  in  the  month  of  September,  19:56, 
a  package  of  paper  was  delivered  by  Mr.  Lewis  to  Mr.  Kemp.   It 
is  insinuated  that  Lewis  secretly  took  frost  this  package  the 
papers  involved  in  this  controversy,  but  this  circumstance  is 
fully  explained  by  the  testimony  of  a  Mr.  Green,  a  It 
who  had  these  papers  in  his  office  and  turned  them  over  to 
Mr.  Lewis  on  May  13,  1935.  which  is  the  same  date  of  the  en- 
dorsement by  Kemp  as  heretofore  referred  to. 

The  appellant  also  points  to  another  circumstance 
that  Mr.  Lewis  inquired  of  Taylor  wilhelm  about  the  mechanics 
of  making  a  will.   It  appears  that  Mr.  Kemp  did  employ  Mr.  Roy 
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Lllhelm  to  prepare  said  will,  but  neither  of  the  Lewises  knew 
anything  about  it  is  contents  or  its  having  been  executed. 

The  proof  also  indicates  that  after  the  death  of 
Kemp  on  the  23nd  day  of  February,  1957,  the  plaintiff,  V.alter 
Pike,  and  other  witnesses  went  to  the  filling  station  of  Harry 
Lewis,  and  there  in terro .'rated  him  at  length,  and  went  back  to 
the  office  of  the  attorney  present  and  made  a  typewritten 
memorandum  of  all  that  ivas  said.   Those  witnesses  testified 
that  Lewis  was  somex;hat  nervous  and  ill  at  ease;  and  that  he 
admitted  that  he  had  transacted  some  business  for  Kemp;  that 
they  had  been  very  close  personal  friends;  that  he  knew  some- 
thing of  the  extent  of  the  property  owned  by  Kemp;  an 
he  knew  Kemp  at  one  tine  vaas  desirous  of  making  a  will.   We  do 
not  find  anything  in  this  proof,  when  considered  in  connection 
with  the  other  circumstances  in  evidence.,  that  would  give  rise 
to  the  inference  that  Kemp  ever  reposed  confidence  in  Lewis 
which  lie  betrayed  or  violated  in  any  manner. 

On  behalf  of  the  appellant,  little  testimony  was 

Introduced  with  the  exception  of  defendants'  exhibit  three 

which  is  as  follows: 

"State  of  Illinois,  )  BR„ 
County  of  La  Salle. ) 

I,  Josie  Kemp,  being  first  sworn  state  that  Fred 
'■..  Kemp  was  my  husband  and  that  I  knew  that  my  hus- 
band held  a  mortgage  on  Frank  Lewis'  oil  station  on 
top  of  the  hill  north  of  Ottawa.   And  I  knew  that 
Frank  Lewis  and  his  wife  helped  my  husband  for  a  long 
time.   I  further  state  that  one  day  several  year-  before 
my  husband  died  that  Frank  Lewis  was  at  our  home  in 
Vest  Ottawa  and  that  ray  husband  told  Frank  Lewis  at  that 
time  that  'It  was  about  time  something  was  done  with 
Frank's  note,  as  no  one  could  tell  what  might  h. 
to  my  husband. '   I  was  at  work  in  and  around  the  house 
and  I  saw  my  husband  and  Frank  Lewis  at  the  table  and 
I  saw  the  paper  that  they  were  writing  on  which  was 
an  envelope  and  I  saw  my  husband  sign  the  paper.   I 
further  state  that  I  have  been  shown  an  envelope  with 
tho  words  '0.  K.  Mfg.  Co.,  P.  0.  Box  P.7,  Ottawa,  Illinois' 
on  the  left-hand  corner  and  this  envelope  also  has 
•'some  viriting  on  it  in  the  handwriting  of  Frank  Lewis 
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and  below  the  writing  is  the  name  Fred  ...  Kemp. 
I  further  state  that  I  know  the  handwriting  of  my 
husband  and  that  that  in  the  genuine  handwriting 
of  my  husband.   I  did  not  see  what  b»oarae  of  the 
envelope  but  I  never  saw  it  in  the  house  again 
and  the  first  time  that  I  have  seen  this  envelope 
since  the  time  stated  above  was  on  August  30,  19-9, 
in  the  office  of  H.  A.  Green  and  I  know  that  the 
envelope  which  I  have  just  seen  is  the  same  en- 
velope that  I  h-.ve  Just  stated  that  I  saw  signed 
by  my  husband. 

I  further  state  that  I  have  been  informed 
that  under  the  will  of  my  husband  that  I  am  en- 
titled to  all  of  the  personal  property  of  his  es- 
tate and  I  have  been  informed  that  if  the  note 
secured  by  the  mortgage  on  Frank  Lewis'  oil  sta- 
tion was  collected  and  paid  in  to  the  Executor  of 
my  husband's  estate  that  that  property  would  be 
mine. 

I  further  state  that  I  have  heard  my  husband 
say  several  times  that  he  did  not  want  the  oil 
station  and  said  he  had  no  use  for  it. 

I  further  state  that  I  have  been  shown  the 
note  which  was  secured  by  the  mortgage  held  by 
my  husband  on  Frank  Lewis'  oil  station  and  that 
there  are  tvo  names  on  the  back  of  that  note  and 
both  of  the  names  are  'Frederick  W.  Kemp*  and 
that  I  know  that  both  of  said  names  are  the  genuine 
signatures  of  my  husband. 

I  further  state  that  I  am  making  this  affidavit 
of  my  own  free  will  and  have  not  been  told  what  to 
say  by  any  person. 

Signed  Jope  Kemp. 

Subscribed  and  sworn  to  before  me 
this  30th  day  of  August,  1939. 

Olive  Joretad, 

Notary  Public. 

Seal 

The  burden  of  proof  was  upon  the  appellant  to  show 
that  there  was  a  fiduciary  relationship  between  Frederick 
W.  Kemp  and  Harry  F.  Lewis.   Dpnavan  v.  St.  Joser-h  Home. 
295  111.  125;  Sellars  v  Klncaid,  303  111.  216.   There 
was  a  hearing  of  this  cause  before  the  Master  in  Chancery, 
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and  he  made  his  report  finding  that  the  aprellants  had  not 
sustained  the  burden  of  proving  a  confidential  relationship. 
This  report  was  reviewed  by  the  Chancellor,  and  he  placed  upon 
it  his  approval,  and  such  will  not  be  disturbed  unlesR  clearly 
against  the  weight  of  the  evidence.   Kugllk  v.  Ewasny.  383  111.  354. 

The  evidence  clearly  shows  that  there  was  a  strong 
tie  of  genuine  affectionate  friendship  between  Kemp  and  Lewis. 
Harry  F.  Lewis  was  the  only  person  intthe  vorld,  so  far  as  the 
record  indicates,  that  ever  bestowed  upon  Kemp  so  much  as  a  friend- 
ly visit.   For  fifty  years,  notwithstanding  1    "   peculiarities, 
his  uncleanliness,  and  his  barnyard  odors,  Lewis  was  a  constant 
visitor  and  companion.   He  was  really  a  true  friend.   When  Kemp 
grew  old  and  unable  to  get  around,  Leivis  woul  for 

him,  such  as  buying  groceries,  cashing  checks,  'paying  bills, 
and  during  his  last  illness  he  called  daily  at  his  horn 
spent  hours  at  his  bedside.   If  any  relative,  and  particularly 
the  Pikes  who  seek  to  benefit  'oy   this  proceeding,  had  anything 
to  do  with  Mr.  Kemp  in  his  lifetime,  the  record  fails  to  dis- 
close it. 

There  io  no  proof  that  Lev/is  ever  assisted  Kemp  or 
advised  bin  with  reference  to  any  of  his  investments  in  stocks, 
bonds  and  notes  or  the  purchase  of  real  estate.   There  ia  nothing 
in  the  record  to  indicate  or  to  give  rise  to  the  presumption  of 
any  fiduciary  relationship  between  the  parties-   Mr. 
giving  to  Mr.  Lewis  the  $5500.00  was  obviously  the  outgrowth 
of  a  decent  impulse  on  his  part  to  show  his  appreciation  for 
the  only  person  who  cared  to  be  his  friend  and  willing  to 
associate  with  him.  Our  courts  have  repeatedly  held  that  even 
though  there  may  have  been  a  close  business  relationship  or  a 
close  and  affectionate  bond  of  friendship  between  parties,  that 
such  does  not  give  rise  to  the  implication  that  there  was  a 
fiduciary  relationship.   hharton  v.  Roberts,  .371  111.  546; 
Bennett  v.  Hodge.   374  HI.  326. 
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Since  the  proof  in  thin  case  falls  to  disclose  any- 
breached  fiduciary  relationship,  we  deen  it  unnecessary  to 
extend  this  opinion  by  ref erring  to  and  distinguishing  the 
nany  cases  cited  in  appellant's  brief  upon  this  subject. 

In  view  of  the  foregoing,  we  arc  of  the  opinion 
that  the  Chancellor  was  correct  in  decreeing  that  the  plain* 
tiff  was  not  entitled  to  the  relief  sought,  and  his  decree 
in  so  holding,  is  affirmed. 

JUDGMENT  APFI   3E 
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Appeal  from 

Circuit  Court  of 
Kankakee  County 


Pristow,  J. 


This  appeal  cones  from  the  Circuit  Court  of  Kankakee 
County  where  a  chancery  and  law  case  were  consolidated,  and 
a  decree  and  Judgment  entered  therein.   The  suit  in  eouity 
was  commenced  by  Plaintiff-appellee,  Mrs.  Edler  Bell.   In  it 
it  is  claimed,  in  the  first  paragraph,  that  in  January,  1944, 
there  was  in  existence  a  contract  for  the  purchase  of  real 
estate  which  had  been  entered  into  between  Edler  Bell  and 
defendants,  Andrew  and  Ruth  Mattocks.   Th*=  real  estate  in- 
volved consisted  of  a  twenty  acre  tract,  more  or  less  im- 
proved, situated  in  Kankakee  County.  Illinois.   It  is  further 
claimed  that  this  contract,  on  October  2,  1944,  was  assigned 
by  Edler  Bell  to  Charles  Morris  who  was  to  act  as  Bell's 
agent  or  trustee  to  effectuate  a  completion  of  the  payments; 
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that  those  payments  were  made  by  Morris  with  monies  of  Bell; 
and  that  he  now  refuses  to  recognize  her  rights  under  the 
contract.   Paragraph  2  of  the  complaint  prays  that  the 
Mattocks  be  reaulred  to  recognize  the  plaintiff  as  the  one 
having  sole  rights  under  the  real  estate  contract.   The  third 
paragraph  charges  defendant  Morris  with  being  Indebted  to 
plaintiff  in  the  sum  of  $228.00  for  money  paid  by  plaintiff 
for  the  use  and  benefit  of  Morris.   Paragraphs  4  and  5 
similarly  charge  Morris  with  being  indebted  to  plaintiff  in 
the  sums  of  $600.00  and  $162.00,  respectively.   Paragraph  6 
prays  for  an  accounting  growing  out  of  a  partnership  operation 
between  plaintiff  and  Morris  wherein  the  parties  engaged  in 
the  business  of  farming,  selling  chickens,  egj's,  milk,  etc. 

Defendant-Appellant  Morris.  In  his  answer,  denies 
every  allegation  of  the  complaint,  and  claims  that  plaintiff 
is  indebted  to  him  because  of  damages  resulting  from  gross  in- 
attention to  the  pigs,  chickens,  and  farm  crops. 

During  the  trial  the  defendants  were  permitted  to 
file  a  supplemental  answer  wherein  it  was  pleaded  that  what- 
ever agreement  Morris  had  with  Bell  was  verbal  and  not  in 
writing,  and,  consecuently,  was  contrary  to  the  Statute  of 
Frauds  as  set  forth  in  Chapter  59,  section  ?,  of  1945  Illinois 
Revised  Statutes.  They  further  alleged  that  the  trust  claimed 
by  the  plaintiff  was  verbal,  and  thus  contrary  to  the  Statute 
of  Frauds  as  set  forth  in  section  9  of  Chapter  59  of  the 
Illinois  Statutes. 

After  a  long  hearing  che  chancellor  arrived  at  the 
following  conclusion* :  that  defendant  Morris  should  take 
nothing  under  his  replevin  action;  that  defendant  Morris  was 
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at  all  times  the  agent  or  trustee  of  plaintiff;  that  he  should 
be  ordered  to  reassign  the  real  estate  contract  to  plaintiff; 
that  defendants  Mattocks  should-  be  reauired  to  keep  and  per- 
form said  contract  with  plaintiff;  that  defendant  Morris  owed 
plaintiff  $114.25  as  set  forth  under  paragraph  3;  that  he 
owed  plaintiff  1^600.00  as  claimed  in  paragraph  4;  that  as  to 
the  claims  alleged  in  paragraphs  5  and  6,  the  equities  were 
with  the  defendant  Morris. 

Plaintiff  Bell's  and  Defendant  Morris's  version 
as  to  what  tx&nspired  are  very  much  in  disagreement.   Tie 
Chancellor,  evidently,  after  seeing  the  various  parties  and 
witnesses,  concluded  Bell's  recitals  to  be  more  worthy  of 
belief.   This  apparently  is  what  happened.   After  Bell 
negotiated  the  real  estate  purchase  contract  with  the  Mattocks, 
she  became  delinquent  in  her  payments,  but  not  until  she  had 
already  paid  upon  the  contract  the  sum  of  |439.87.   Her  de- 
linruency  reached  the  sum  of  $219.00  when  defendant  Morris 
entered  into  the  picture.   It  seems  that  Morris  owed  Mrs.  Bell 
the  sum  of  -250.00  and  was  unable  to  pay  the  same.   However, 
he  was  solicitous  of  :;eing  of  service  to  Mrs.  Bell,  and  being 
friendly  with  the  Mattocks,  undertook  to  obtain  an  extension 
of  time  for  the  payment  of  the  arrearage.   The  Mattocks  were 
apparently  hostile  to  Bell,  for  they  would  not  receive  a 
$100.00  payment  which  Mrs.  Bell  sent  to  them  by  Morris,  and 
said  they  did  not  want  anything  to  do  with  Mrs.  Bell.   This 
occasioned  the  assignment  from  Bell  to  Mnrris  of  the  real 
estate  contract.   By  this  assignment,  Morris  was  to  act  as 
the  agent  for  Bell  to  make  arrangements  for  installment  pay- 
ments of  the  delinquent  amount  and  to  continue  to  make  the 
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monthly  payments  as  prescribed  in  the  contraot  until  the  pur- 
chase price  of  -:;2333.00  was  liquidated.   Then  M0rrls,  who 
had  separated  from  his  wife  in  Chicago,  moved  onto  the  premises 
in  question,  and  he  was  to  pay  eighteen  dollars  per  month  to 
Mrs.  Bell  for  board  and  room.   Morris  brought  onto  the  place  a 
coop  of  chickens  and  a  couple  of  pigs  and  perhaps  a  couple 
of  horses.   He  joined  his  chattels  and  assets  with  those  of 
plaintiffs,  and,  from  Christmas  1944,  until  August,  1945, 
they  conducted  a  business  of  farming,  growing  pigs,  and 
chickens,  travelling  to  nearby  markets  and  selling  butter, 
eggs,  and  poultry.   Plaintiff  testifies  that  she  spent  fif- 
teen hundred  dollars  in  improving  the  property,  building  a 
new  basement,  corn  crib,  fencing,  etc. 

Defendant  Morris  denies  about  everything  the  plain- 
tiff has  had  to  say  about  the  fact  that  it  was  her  monies 
that  provided  the  payments  on  the  contract  and  other  items  of 
expenditures  made  by  them  on  the  farm.   Morris  testified 
that  he  had  received  $1000.   from  his  wife  which  was  derived 
from  the  sale  of  a  partnership  store  in  Chicago,  but  a  searching 
cross  examination  of  Morris  revealed  that  there  were  many  in- 
consistencies and  improbabilities  in  his  statements  which 
engendered  much  doubt  as  to  his  credibility.   The  trial  court 
with  his  superior  advantage  in  determining  where  the  truth 
lies,  we  feel  was  correct  in  finding  that  the  equities  were 
with  the  plaintiff.   There  were  a  multitude  of  transactions 
between  Morris  and  Bell  over  this  period  of  tine,  but  we  deem 
it  useless  to  recite  them  in  detail  and  suffice  it  to  say  that 
we  find  no  reason  not  to  sustain  the  findings  of  the  trial  court. 
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The  appellants  In  their  brief  say  little  about  the 
propriety  of  the  finding  of  the  trial  court  on  the  replevin 
Issue,  and  It  Is  our  feeling,  too,  that  it  should  not  be 
disturbed. 

Appellant  Morris  on  this  appeal  relies  strongly  and 
argues  extensively  that  inasmuch  as  his  undertaking  with  Bell 
was  not  in  writing,  the  Statute  of  Frauds  pnjoins  the  asser- 
tion of  any  rights  thereunder.   Furthermore  it  is  insisted 
that  the  relationship  between  the  parties  here  brought  about 
the  creation  of  an  express  trust  rather  than  a  resulting  trust, 
and  if  it  is  an  express  trust  it  of  necessity  must  be  in 
writing.   Under  the  facts  in  this  case  we  do  not  believe  that 
the  arguments  made  and  authorities  cited  on  this  subject  are 
applicable.   The  Statute  of  Frauds  is  to  prevent  fraud,  and 
a  Court  of  Equity  will  not  permit  the  Statute  of  Frauds  to 
be  invoked  to  accomplish  a  fraud.   It  was  Edler  Bell  who  had 
paid  the  $439.87  on  the  contract  at  time  of  her  dealings  with 
Morris j  it  was  she  who  paid  the  delinquent  account  of  $219.00; 
it  was  she  who  made  the  monthly  payments  thereafter;  it  was 
she  who  spent  fifteen  hundred  dollars  in  improving  the  prop- 
erty.  It  seems  that  it  would  be  grossly  Inequitable  for  a 
court  of  equity  to  deny  her  the  relief  sought  and  allow 
ibrris  to  benefit  by  what  the  Chancellor  found  to  be  his  own 
fraudulent  conduct.   By  virtue  of  plaintiff  Bell' s  prior 
Interest  in  the  contract  and  her  substantial  payments  under 
the  terms  of  the  contract,  a  resulting  trust  was  created  in 
her  favor  by  operation  of  law,  and  same  need  not  be  in  writing. 

Mercury  Club,  et  al.  v.  Kelllen,  et  al. ,  323  111.  24, 
153  N.  E.  753,  754. 
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Volume  2.  Bogert,  Trusts  and  Trustees,  Sec.  461, 
page  1407. 

Cogley  v.  Cogley,  338  111.  400,  170  N.  E.  208 

Furber  v.  Page,  et  al. ,  143  111.  622.  3   N.  E.  444. 

Link  v.  Emrlch,  et  al.,  16c  N.  E.  316,  336  111.  337. 

John  v.  John,  153  N.  E.  363,  322  111.  236. 

Baugham  v.  Baugham,  et  al. ,  283  111.  55,  119  N.  E.  49. 

Crawford,  et  al.  v.  Hurst,  et  al. ,  299  111.  503, 
132  N.  E.  521. 

Cotton  v.  wood,  25  Iowa  43,  46,  47. 

Fisher  v.  Burgiel,  et  al.,  r82  111.  42,  46  N.  E. 
2nd  380. 

Ralfson  v.  Malone,  315  111.  275,  14-6  N.  E.  169. 

In  view  of  the  foregoing  we  are  of  the  opinion  that 
the  decree  entered  by  the  trial  court  should  be  and  is  affirmed. 

DECREE  AFFIRMED. 
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Appeal  fro:  -  the 
Circuit  Court  of 


DADY,  J. 


Shis  la       ml  unjury  null  based  or  injuries  received  by  the 
four  plaintiffs  in  &  "lio-d-on"  collision  bet  :  «  V.  c  automobiles 
>ut  11; j'..  ...  .,  %m    v-::r:;  Pvo,  December  31(  19^5*  -      ■'• 
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Pana. 

The  four  plaintiffs  filed  but  one  complaint,  consisting  of 
separate  courts  as  to  eaoh  plaintiff.   Bach  count  charged  the 

defendant  v.ith  wilful  and  wanton  misconduct  in  driving  hie  car 
which  '."as  the  proximate  cause  of  and  contributed  to  cause  the 
collision.   do  count  charged  ordinary  negligence*   The  complaint 
charged  each  plaintiff  was  in  the  exercise  of  due  care,  that 
Louise  Winson  was  a  passenger  in  the  car  in  which  she  was 
riding,  "not  operating  and  not  a  joint  enterpriser  in  the  ot  oration 
of  the  same,"  and  that  the  ether  three  plaintiffs  !.\rere  ruest 
passengers  in  the  Fischer  car*.   The  answer  of  the  defendant 
admitted  he  was  driving  such  car,  hut  denied  that  the  plaintiffs 
were  in  the  exercise  of  due  care,  and  denied  all  ether  material 
allegations  of  the  complaint*   A  Jury  verdict  found  the  defendant 
guilty  and  allowed  Louise  Winson  £8,000,  Nile  Corley,  £2,000, 
Robert  d.  Henry  |S50,  and  0,  K.  gharpe  fSSO,  as  damages.   Judgment 
wae  entered  In  favor  of  the  plaintiffs  on  such  verdict.   The 
defendant  brings  this  appeal. 

The  defendant  contenus  that  the  trial  court  erred  In  refusing 
to  lirect  a  verdict,  or  judgment  notwithstanding  the  verdict,  in 
favcr  of  the  defendant,  for  the  reason  that  the  complaint  does  not 
allege  Ma  case  of  wilful  and  wanton  conduct,"  and  the  t roofs  do 
not  show  a  case  of  wilful  and  v;anton  misconduct  on  the  rant  of  the 
defendant  but  do  show  that  each  plaintiff  was  guilty  of  wilful  and 
wanton  misconduct. 


Each  count  alleged  that  the  street  on  whioh  the  accident 
happened  was  covered  with  Ice  and  was  thereby  slippery  and  dangerous, 
that  the  defendant  was  guilty  of  wilful  and  wanton  misconduct  in  the 
operation  of  his  car,  whioh  was  the  proximate  cause  of  and  contributed 
to  the  collision  for  the  reason  that  he  drove  on  such  icy  street  at 
a  speed  of  upwards  of  60  miles  per  hour  without  having  his  car  under 
control,  and  drove  it  to  the  left  of  the  oenter  of  the  highway  without 
reg-Td  to  the  traffic  on  the  highway,  and  that  defendant's  oar  then 
struck  the  .lns:n  car  causing  the  injuries  in  question.   While  the 
complaint  is  not  in  the  form  generally  used,  it  is  our  opinion  that 
it  sufficiently  charged  an  actionable  case  of  wilful  and  wanton 
misconduct. 

Defendant  contends  that  said  complaint  is  insufficient  as  to 
the  plaintiffs  Corley,  Henry  and  Sharp e  in  that  the  complaint  did 
not  allege  facts  showing  a  guest  status  on  their  part.   The  complaint 
did  charge  as  an  ultimate  fact  that  such  plaintiffs  were  guest 
pastengers  in  the  Fischer  car.   :Ve  believe  such  charge  was  sufficient. 

U.  3.  Route  29  known  as  Washington  Street,  runs  easterly  and 
westerly.   There  was  no  atop  sign  on  Route  29.  U.  S.  Route  51,  known 
as  Poplar  street,  runs  northerly  and  southerly,  and  its  northerly  end 
runs  into  and  ends  at  Route  29.  A  stop  sign  on  the  east  side  of 
Route  51  was  located  about  15  feet  soutn  of  Route  29.   The  tracks  of 
the  0  &  E  I  R  a  Co.  run  northeasterly  and  southwesterly  and  cross 
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Route  29  about  60  feet  west  of  the  center  of  the  intersection  of 
the  two  streets.   The  three  sets  of  railroad  tracks  on  such  crossing 
are  from  8  to  12  inches  higher  than  the  level  of  the  pavement  on  either 
side,  pnd  the  crossing  was  not  level  but  "very  rough."  Prom  such 
crossing-  easterly  there  was  a  down  grade.  The  collision  occurred  on 
Route  29  about  30  feet  west  of  the  intersection  at  a  time  when  the 
car  driven  by  the  defendant,  Eugene  Fischer  was  traveling  easterly, 
and  the  cnr  in  which  the  plaintiff,  Louise  'Vinson,  was  riding  was 
traveling  westerly.  The  oth-r  three  plaintiff e.  Mile  Corley,  Bobert 
IS,  Henry  and  0.  K.  Sharpe,  were  riding  in  the  B'ischer  car.  The 
undisputed  proofs  show  they  were  guests  of  the  Fischer  car  within 
the  meaning  of  the  statute.  It  is  not  contended  otherwise.  In  his 
brief  defendant  says  "all  witnesses  agree  that  the  pavement  was  icy." 
The  evidence  shows  all  streets  were  slick  or  slippery. 

Ned  Winson,  husband  of  Louise  wins on,  owned  and  was  driving  the 
car  in  which  she  was  riding.  He  testified  that  before  entering 
Route  29  he  drove  northerly  on  Route  51  and  stopped  at  the  stop  sign; 
th^t  he  then  paw  defendant's  car  about  a  block  distant  to  the  west; 
that  he  then  threw  his  car  into  low  gear,  then  into  second  gear,  and 
crossed  to  the  north  side  of  Route  29  and  made  a  right  angle  turn 
to  his  left,  and  had  started  west  on  Route  29,  traveling  about  eight 
miles  per  hour,  and  traveled  westerly  on  the  north  side  of  Route  21 
only  a  few  feet  when  his  car  was  struck  by  defendant's  oar  and  he 
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was  rendered  unoonsoioue. 

Mrs.  Wins oft  testified  that  her  husband  stopped  his  or  at  such 
stop  sign,  that  she  then  saw  the  lights  of  the  defendant's  g  : 
about  a  block  distant,  and  that  her  husband  immediately  drove  to 
the  north  side  of  i'oute  29  and  had  made  the  left  turn  when  the 
collision  took  place. 

Shortly  before  the  collision  the  defendant  had  spent  some  time 
st  a  tavern  known  ae  the  Victory  Tavern,  located  about  six-tenths  of 
a  mile  westerly  of  the  point  of  the  collision.  Leonard  Creasierr,  who 
was  a  friend  of  the  defendant,  was  also  at  such  tavern.   The 
plaintiffs  Corley,  Henry  and  Sharpe  and  one  Barry  were  also  at  such 
tavern,  but  all  of  them  were  strangers  to  the  defendant.  About 
llt£5  P,  I',    the  defendant  decided  to  drive  to  another  tavern  known 
as  the  Dutch  Kill,  which  was  located  easterly  of  the  point  of  the 
collision.   Creamer  asked  the  defendant  if  he  and  Corley ,  Kenry, 
Sharpe  and  Barry  could  ride  in  the  defendant's  car  and  the  defendant 
consented.   Ail  of  them  then  got  In  the  defendant's  car  and  started 
for  the  Butch  Mill.   The  defendant  drove.   Dreamer  and  Barry  also 
rode  in  the  front  seat.   Corley,  Henry  and  Sharpe  rode  in  the  rear 
seat. 

Sharpe  testified  that  when  defendant's  ear  hit  icy  spots  it 
swerved  quite  a  little;  that  he,  Sharpe,  did  not  see  the  collision, 
but  that  in  his  opinion  the  speed  of  the  defendant's  car  at  the  time 
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of  the  collision  was  about  sixty  miles  per  hour. 

Corley  testified  that  defendant's  car  swerved  quite  a  bit  on 
the  ice;  tint  he,  Corley, said  to  the  defendant,  "take  it  easy,  we 
don't  have  to  get  there  so  quick,"  but  that  defendant  paid  no 
attention;  that  when  they  crossed  the  railroad  tracks  defendant1 £ 
car  Jumped  and  there  was  then  the  crash  of  the  collision  at  a  time 
when  the  defendant's  car  was  going  sixty  miles  per  hour. 

Henry  testified  that  as  they  drove  along  the  defendant's  car 
swerved,  -out  he  did  not  say  anything  because  he  was  afraid  to;  that 
defendant's  oar  was  going  fifty  or  sixty  miles  per  hour  as  they 
crossed  the  railroad  tracks  and  seemed  to  fly  over  such  tracks  and 
that  the  collision  then  occurred. 

A  cab  driver  testified  that  he  stopped  his  cab  on  a  side  street 
to  let  defendant's  err  pass,  that  such  side  street  v/as  about  a  block 
snd  a  half  west  of  the  place  of  the  accident;  that  as  defendant's 
car  passed  the  cab  it  was  traveling  about  sixty  miles  per   hour  and 
he  heard  the  crash  of  the  oolllsion.   Two  passengers  in  the  cab 
testified  that  the  speed  of  defendant's  car  as  it  so  passed  the  cab 
was  about  fifty  or  sixty  miles  per  hour. 

The  defendant  testified  that  as  he  drove  along  he  was  able  to 
see  the  paved  portion  of  the  highway  in  "some  pl?ces"  and  was  driving 
on  his  ris-ht  hand,  side  of  the  road;  that  nothing  was  said  to  him  by 
any  one  in  the  back  seat  as  to  the  manner  in  which  he  was  driving, 
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and  nothing  was  said  as  to  whether  he  should  slow  up  and  take  it  easy; 
that  he  was  familiar  with  the  railroad  crossing;  that  Just  as  he 
got  to  suoh  crossing  he  saw  the  Vinson  car  about  6  f  e<  t  south  of 
the  stop  sign  on  Boute  51 J  that  the  -vinson  oar  was  then  moving  and 
did  not  stop  at  the  stop  sign  but  crossed  northwesterly  in  front  of 
defendant's  car  at  a  time  when  defendant's  oar  was  on  the  railroad 
crossing;  that  defendant  applied  his  brakes,  but  it  did  not  do  much 
good,  and  he  immediately  out  his  car  to  his  left  to  avoid  ft  collision, 
but  the  collision  occurred  when  the  Vinson  car  had  Just  got  to  the 
center  of  the  road;  that  the  "biggest"  portion  of  the  vvinson  car 
was  then  north  of  the  center  of  Route  29,  and  such  car  was  then 
traveling  northwest  at  a  speed  of  about  S  to  10  miles  per  hour;  that 
the  left  front  of  the  Wins on  car  and  the  right  front  of  the  defendant's 
car  were  Involved  in  the  collision;  that  when  defendant's  oar  had 
crossed  the  crossing  it  had  reduced  its  speed  and  that  at  the  time 
of  the  collision  his  car  was  going  about  50  miles  per  hour. 

Creamer  testified  th?t  nothing  was  said  by  any  one  as  to  the 
manner  in  which  the  defendant  drove  his  car;  that  the  only  time  suoh 
car  skidded  was  on  a  ourve  some  distance  westerly;  that  defendant 
drove  on  his  rirht  hand  side  of  the  pavement}  that  when  crossing 
the  railroad  tracks  the  speed  of  defendant's  oar  was  about  30  miles 
per  hour;  that  he  first  saw  the  Winson  oar  south  of  the  stop  sign 
when  the  defendant's  oar  was  crossing  the  railroad  tracks;  that  the 
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Winson  car  was  then  moving  and  did  not  stop  at  the  stop  sign,  but 
pulled  onto  Route  29  at  an  angle,  and  its  front  wheels  were  astraddle 
the  center  of  Route  29  at  the  time  of  the  collision;  that  before  the 
collision  defendant  applied  his  brakes  a  little  bit  and  then  swerved 
to  the  left;  that  as  defendant's  oar  crossed  the  railroad  tracks  it 
was  going  about  25  or  30  miles  per  hour,  but  at  the  time  of  the 
collision  was  going  between  20  and  25  miles  per  hour. 

Barry  testified  that  he  heard  nothing  said  about  the  manner  in 
which  the  defendant  was  driving ;  that  as  defendant's  car  crossed 
the  railroad  tracks  its  speed  was  about  25  to  35  miles  per  hour, 
and  he  couldn't  say  whether  such  speed  was  thereafter  increased 
or  decreased;  that  while  crossing  such  tracks  he  first  saw  the 
7/inson  car  and  it  was  then  turning  onto  Route  29;  that  at  that  time 
defendant  "hit*  his  brake  and  started  to  swerve  and  the  collision 
took  place. 

Ned  Winson  testified  that  he  "drank  some  whiskey"  that  evening 
only  at  his  brother's  home.  Mrs.  Winson  was  not  questioned  as  to 
whether  she  had  anything  to  drink.  Defendant  testified  he  had  been 
to  two  taverns,  but  drank  nothing  other  than  three  cokes.  As  to 
the  other  plaintiffs,  they  had  drunk  some  beer  or  whiskey.  However, 
no  one  errpressed  the  opinion  that  Ned  Winson  or  any  of  the  plaintiffs 
or  the  defendant  was  at  all  under  the  Influence  of  liquor. 

In  passing  on  a  motion  of  defendant  for  a  directed  verdict,  and 
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in  passing  on  a  motion  of  defendant  for  Judgment  notwithstanding 
the  verdict,  we  are  required  to  assume  as  true  the  evidence  most 
favorable  to  the  plaintiffs.   (Hunter  v.  Troup.  315  111.  293.) 
Assuming  as  true  the  evidence  most  favorable  to  the  plaintiffs,  it 
is  our  opinion  that  such  evidence  showed  or  t ended  to  show  the 
defendant  was  guilty  of  wilful  and  wanton  misconduct  as  charged, 
which  was  the  proximate  cause  of  the  collision  and  resulting  injuries, 
and  showed  or  tended  to  show  that  no  one  of  the  plaintiffs  was 
guilty  of  wilful  and  wanton  misconduct. 

It  is  contended  that  the  evidence  shows  that  Mrs.  /ins on  was 
engaged  in  a  joint  enterprise  with  her  husband  In  the  driving  of 
her  husband1 s  car,  that  he  was  guilty  of  wilful  and  wanton  misconduct, 
and  such  conduct  of  the  husband  was  attributable  to  her  and  bars 
a  recovery  on  her  part.   We  believe  the  jury  was  justified  in  not 
believing  the  husband  guilty  of  wilful  and  wanton  misconduct. 
Moreover,  the  proofs  do  not  show  that  Mrs.  Wlnson  was  engaged  in 
any  joint  enterprise.  Bhe  was  merely  riding  with  and  beside  her 
husband  in  his  car,  and  there  is  no  evidence  tending  to  indicate 
she  could  control  or  direct  the  movements  of  such  oar.  ( See  Berg 
v.  N.Y.C^B.R.  Go. .  323  111  App*  221). 

It  is  our  opinion  that  the  trial  court  properly  denied  the 
motion  for  a  directed  verdiot,  and  properly  denied  the  motion  for 
Judgment  notwithstanding  the  verdiot. 
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It  is  next  contended  that  the  trial  court  erred  In  not  granting 
a  nev;  trial  on  the  ground  that  the  verdict  Is  against  the  manifest 
weight  of  the  evidenoe,  and  on  the  ground  that  the  court  erred  In 
granting  defendant,  Henry  Horsthempke,  doing  business  as  Victory 
Tavern,  a  severance. 

After  a  careful  consideration  of  the  evidence  it  is  our  opinion 
that  we  cannot  properly  say  the  verdict  is  against  the  manifest 
weight  of  the  evidence. 

Henry  Horsthempke  was  made  a  party  defendant  to  the  complaint. 
On  his  motion  and  before  the  trial  began  the  court  allowed  him  a 
severance.  It  is  our  opinion  that  this  is  no  concern  of  the  defendant, 
and  the  defendant  cannot  properly  complain  of  the  allowance  of  such 
severance. 

It  is  contended  that  the  damages  awarded  Louise  Vinson,  Mile 
Gorley  and  Robert  Henry  were  excessive  and  that  for  this  reason  a 
new  trial  should  have  been  given.  Louise  Vinson  was  a  registered 
nurse.  From  the  time  of  the  accident  until  the  trial,  a  period  of 
about  303  days,  she  was  unable  to  follow  her  profession  because  of 
such  injuries.   She  testified  that  in  the  accident  one  of  her  legs 
was  broken,  her  right  wrist  was  crushed  and  her  right  hand  fractured. 
She  was  in  the  hospital  from  December  21st  to  March  15th  on  account 
of  such  injuries.  Her  hospital  bill  was  #668,00  and  her  dootor 
bill  $250.00.  Corley  had  a  leg  broken  at  the  knee.  He  was  in  the 
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hospital  53  days.  His  hospital  bill  was  $375.00  and  his  doctor 
hill  was  i^OO.OO.  Henry  had  both  ankles  sprained  and  because  of 
the  acoident  he  was  oonfined  to  his  bed  for  about  two  weeks,   dince 
the  accident  he  has  had  trouble  in  working  beoause  of  his  Injuries. 
No  doctor  testified  as  to  any  of  such  injuries.  However,  none  of 
such  plaintiffs  was  cross  examined  as  to  injuries  and  their  testimony 
in  that  respeot  is  uncontradicted.  vie   do  not  feel  we  can  properly 
say  that  the  damages  allowed  any  one  of  said  plaintiffs  was  excessive. 

Plaintiff  has  made  objection  as  to  the  giving  of  two  instructions. 
We  consider  it  sufficient  to  say  there  wai  no  error  in  the  giving 
of  such  instructions. 

While  the  case  apperrs  unusual  in  that  all  four  plaintiffs  Joined 
in  the  one  complaint,  and  in  th?t  such  complaint  as  to  Louise 
v/lnson  did  not  charge  ordinary  negligence,  yet  the  Practice  Act 
permits  such  procedure  and  it  is  our  opinion  that  no  reversible 
error  has  been  shown. 

The  Judgment  of  the  trial  court  is  affirmed. 

affirmed. 
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Appeal  from  the 
Circuit  Court  of 
Will  County, 
Illinois, 


WOLFE,—   P.  J. 

Bernice  A.  Llaynes  started  a  suit  in  the  Circuit  Court 
of  Will  County,  against  her  husband,  Frank  Llaynes,  for  separate 
maintenance,  in  which  she  alleged  that  they  were  living  separate 
and  apart  without  her  fault,  and  that  the  defendant,  Frank  Blaynes, 
deserted  her  on  June  9,  1945.   Frank  llaynes  filed  hi 3  answer,  and 
denied  that  they  were  living  separate  and  apart  for  any  fault  of 
his,  and  filed  a  counterclaim  for  a  divorce  in  Which  he  alleges 
that  Bernice  A.  llaynes  deserted  him  without  any  fault  on  his  part. 
The  Court  heard  the  evidence,  both  on  the  complaint  and  counter 
complaint  and  found  that  plaintiff  was  not  living  separate  and 
apart  from  the  defendant  without  her  fault,  and  also  found  for 
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the  defendant  In  the  counterclaim  and  dismissed  both  the  orlcinal 
complaint,  and  the  count erclaim  for  want  of  equity.  A  decree  waa 
entered  accordingly,  and  Bernlce  A,  Haynos  and         faoa   have 
each  perfected  an  appeal  from  this  decree. 

The  abstract  contains  a  statement  by  the  Court  for*  hie 
reason  In  finding  that  neither  the  wife,  nor  the  husband  were  en- 
titled to  a  relief  in  a  Court  of  equity.   It  appears  from  the  evi- 
dence that  the  main  trouble  between  the  husband  and  the  wife,  is 
that  the  wife  is  a  Catholic  and  he  is  a  Protestant,   The  couple 
have  one  daughter,  who  was  raised  a  Catholic,  but  married  a  Protes- 
tant,  The  father  strenuously  objected  to  the  daughter  marrying  a 
Protestant,  because  as  lie  said,  "she  would  have  the  same  kind  of 
trouble  and  bickering  that  he  has  had,  on  account  of  the  religious 
differences  between  him  and  I.Irs,  Maynes."   Just  why  the  husband 
and  wife  are  living  separate  and  apart,  is  difficult  to  decide  from 
the  evidence  in  the  case.   She  states  that  she  is  willing  to  live 
with  her  husband,  if  he  will  return,  but  there  is  always  a  qualifica- 
tion in  regard  to  her  statement  about  the  husband's  return.   Ho  doubt, 
there  have  been  bitter  arguments  back  and  forth  between  the  husband 
and  wife.   At  one  time  she  took  the  lock  off  of  the  front  door  of 
their  residence,  and  put  on  a  different  one,  so  that  the  husband 
could  not  enter  the  front  way,  but  load  to  go  to  the  back  door  to 
enter  his  own  home.   He  says  that  he  was  vilely  abused  by  the 
wife  when  he  did  enter.  He  claims  that  hia  work  requires  that  he 
live  in  another  City  than  Joliet;  that  he  has  prepared  a  home  for 
his  wife  several  times,  and  asked  her  to  come  to  live  with  him, 
but  that  she  has  refused,  because  she  did  not  want  to  move  away 
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from  Joliet  and  her  friends.   She  clonics  this.   Prom  the  conflict 
in  tiio  evidence  in  this  case,  v;c  arc  satisfied  that  the  chancellor 
properly  arrived  at  the  conclusion  that  the  plaintiff  was  not  en- 
titled to  separate  maintenance,  and  the  cross  complainant  was  not 
entitled  to  a  divorce. 

The  appellant,  Bernlce  A*  Maynea,  insists  that  she  did 
not  have  a  fair  and  Impartial  trial,  because  of  the  prejudice  of 
the  judge,  and  that  ho  disqualified  himself  to  hear  the  case,  v/c 
thin].:  that  under  the  evidence  in  this  case,  this  point  is  Immaterial, 
as  he  arrived  at  the  proper  conclusion,  and  that  the  evidence  fully 
sustains  his  finding*  We  find  no  reversible  error  in  the  case, 
and  the  decree  appealed  from  is  affirmed. 

Decree  affirmed. 
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GEORGE  F.  HAXTON  and  JESSYE 
HAXTON  HARVEY, 

Appellees, 


DANIEL  HAXTON,  CLARA  HAXTON, 
RUTH  STAIR,  HEDWICK  HAXTON, 
LEROY  HAXTON,  DOROTHY  HAXTON, 
ISABELLE  KIRK,  AGNES  FRASER, 
PAUL  HAXTON,  JAMES  HAXTON, 
JAMES  HAXTON,  Jr.,  MYRTLE  DAVIS 
and  LEONARD  BOSGRAPo 

Defendants, 


On  Appeal  of  CLARA  HAXTON, 
HEDWIG  HAXTON,  sued  as  HEDWICK 
HAXTON,  JAMES  HAXTON  and 
LEONARD  BOSGRAF, 

Appellants  «. 
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INTERLOCUTORY 
APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


: 


MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

September  10,  1947,  plaintiffs  filed  their  complaint 
in  chancery  praying  that  a  temporary  injunction  issue  immedi- 
ately  and  without  notice  restraining  "Defendants,  their 
agents,  attorneys,  servants  or  employees  from  in  any  manner 
exercising  authority  as  officers  and  directors"  of  the  James 
Haxton  and  Sons  Company,  an  Illinois  corporation,  and  "from 
making  any  distribution  in  whole  or  in  part  of  any  assets  of 
said  corporation,  vrtiether  derived  from  terms  of  sale  or  others- 
wise,  from  altering,  changing,  amending,  or  adding  to  capital 
stock  record  book,"  etc.,  and  to  compel  the  delivery  of  the 
records  to  a  receiver  to  be  appointed  by  the  court  and  to  be 
held  by  the  receiver  until  final  decree.  The  complaint  pur- 
ports to  be  sworn  to.  On  September  11,  1947,  the  court 
entered  the  following  order:  "On  motion  of  attorney  for 
Plaintiffs  for  issuance  of  a  writ  of  injunction  immediately 
and  without  notice,  a  proper  showing  having  been  made,  it  is 
ordered  that  a  temporary  injunction  writ  issue  forthwith  without 
notice  and  without  bond  and  Defendants  and  each  of  them  are 
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hereby  commanded  to  desist  and  refrain  from  in  any  manner 
exercising  authority  as  officers,  directors  or  shareholders 
of  James  Haxton  and  Sons  Company,  from  making  any  distribution 
in  whole  or  in  part,  of  any  assets  of  said  corporation,  whether 
derived  from  terms  of  sale  or  otherwise,  and  to  desist  from  all 
other  acts  as  set  forth  in  said  writ  of  injunction.'1  On  the 
same  day  counsel  for  defendants  entered  the  appearance  of  five 
of  the  thirteen  defendants  and  served  notice  on  counsel  for 
plaintiffs  that  on  September  12,  194-7,  they  would  move  to  dis- 
solve  the  temporary  injunction.  The  motion  to  dissolve  was 
filed  on  September  12  and  on  the  same  day  a  motion  was  filed 
to  strike  the  complaint  to  dismiss  the  cause  on  behalf  of 
eleven  of  the  defendants,  September  17,   an  order  was  entered 
which  states  that  on  motion  of  counsel  for  five  defendants  to 
dissolve  the  injunction  granted  on  September  10,  that  plain- 
tiffs were  represented  by  their  counsel,  and  the  court,  having 
heard  the  arguments  and  being  fully  advised,  it  was  ordered 
that  the  ''motion  to  dissolve  the  temporary  injunction  be  and 
it  is  overruled  and  denied"  and  that  in  the  event  an  appeal 
was  perfected,  the  bond  be  $500 «  September  26,  the  appeal  bond 
of  five  of  the  defendants  for  $500  was  filed  and  approved.  It 
is  from  the  order  refusing  to  dissolve  the  temporary  injunction 
that  this  appeal  is  prosecuted. 

The  allegations  of  the  complaint  so  far  as  it  is  neces- 
sary to  state  them  for  the  purpose  of  this  appeal  are  that  in 
1904  or  1905  the  James  Haxton  and  Sons  Company  was  incorporated 
under  the  laws  of  Illinois  with  its  principal  place  of  business 
in  Chicago.  That  the  original  incorporators  were  James  Haxton, 
Sr,,  James  Haxton,  Jr.,  and  William  Haxton*  That  the  capital 
stock  of  the  corporation  was  $2,500  divided  into  25  shares  of 
the  par  value  of  $100  each,  of  which  10  shares  were  made  out 
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in  the  name  of  James  Haxton,  Sr„,  and  certificates  for  5  shares 
each  were  made  out  in  the  name  of  James  Haxton,  Jr.,  William 
Haxton  and  Harry  McLean  Haxton,  hut  that  the  certificates  were 
never  physically  delivered  but  retained  in  the  stock  book  of 
the  corporation.  That  James  Eaxton,  Sr»,  was  the  father  of 
James,  Jr.,  William  and  Harry  Haxton;  that  about  1921,  Harry 
Haxton  died  leaving  his  widow,  Jessye  and  3  minor  children, 
George  F.,  Jessye,  the  plaintiffs,  and  Myrtle,  surviving.  That 
at  the  time  of  Harry  Haxton 's  death,  his  son,  George,  plaintiff, 
was  about  10  years  oldj  that  when  George  attained  the  age  of  17 
his  grandfather,  James  Haxton,  Sr„,  induced  George  to  become  an 
employee  of  the  corporation.  Among  the  inducements  was  the 
representation  of  the  grandfather,  that  if  George  continued  in 
the  employ  of  the  corporation  until  attaining  the  age  of  21,  the 
grandfather  would  deliver  plaintiff,  George,  the  5  shares  of  the 
capital  stock  represented  by  the  certificate  in  the  name  #f 
George's  father,  Harry  McLean  Haxton,  which  the  grandfather, 
James  Haxton,  declared  he  was  holding  for  plaintiff,  George, 
"in  accordance  with  wishes"  of  George's  father,  Harry;  that 
plaintiff,  George,  went  to  work  for  the  company  and  continued 
in  its  employ  from  the  time  he  was  17  years  old  and  that  at 
the  time  of  the  beginning  of  the  suit,  September  10,  1947, 
George  was  president  of  the  corporation. 

It  was  further  alleged  that  upon  George *s  attaining  21 
years  of  age,  he  asked  his  grandfather  about  the  five  shares 
of  capital  stock  which  were  then  to  be  delivered  to  him;  that 
"James  Haxton,  Senior* said:  'Don't  worry  about  them,  I  have 
them  for  you;"  that  on  or  about  April  12,  1936,  the  grandfather, 
James  Haxton,  Sr„,  died  without  delivering  the  certificates  for 
the  five  shares  to  plaintiff,  George,  and  that  the  certificate 
of  stock  made  out  in  the  corporate  stock  book  for  the  five 
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shares  had  never  been  delivered.  It  was  further  alleged  that 
when  the  grandfather  died  he  was  a  widower  leaving  four  child*- 
ren  and  several  grandchildren,  three  of  whom  were  the  children 
of  Harry  Haxton  who  died  about  1921.  That  the  grandfather 
during  his  lifetime  executed  three  different  wills  none  of 
which  had  ever  been  offered  for  probate  "as  there  was  a  grave 
questionn  as  to  his  mental  competency  to  execute  the  will* 
There  are  further  allegations  which  we  think  it  unnecessary 
to  mention  here  except  that  the  business  of  the  corporation 
was  operated  continuously  and  that  notice  was  given  mf   a  special 
stockholders'  meeting  to  be  held  June  14,  194-6,  which  notice  was 
sent  to  George  and  Jessye,  plaintiffs,  and  to  Lyrtle  Haxton 
Davis,  their  sister.  That  Jessye  and  Myrtle  executed  their 
proxies  naming  ¥illiam  Haxton  to  represent  their  interests  at 
the  special  meeting  of  the  stockholders;  that  George  attended 
the  meeting  in  person  as  a  stockholder.  That  shortly  after 
William  Haxton1 s  death,  George  was  elected  president  of  the 
corporation. 

It  was  further  alleged  that  defendants  refused  to  let 
plaintiffs  examine  the  books  and  records  of  the  corporation* 
That  James  T,  Haxton,  Vice-President,  and  Paul  Haxton,  Secre- 
tary-Treasurer, called  a  meeting  of  the  board  of  directors  «f 
the  corporation  to  be  held  September  9,  1947^  at  the  office  of 
the  company  to  consider  and  take  action  which  may  be  necessary 
to  remove  George  (plaintiff)  as  president  of  the  company  and 
to  elect  his  successor  in  the  event  of  his  removal  or  resigna- 
tion and  to  consider  the  offer  of  purchase  of  the  assets  which 
had  been  made  and  if  the  proposed  sale  was  approved,  to  adopt 
resolutions  recommending  that  it  be  carried  out  and  a  special 
meeting  of  the  stockholders  held. 

Some  of  the  contentions  of  the  defendants  appealing 
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are  that  the  court  erred  in  awarding  the  temporary  injunction 
for  the  reason  that  (1)  no  notice  was  given,  (2)  no  bond  was 
given  as  the  statute  requires  and  (3)  that  the  complaint  was 
not  verified. 

Section  3,  of  chapter  69,  111,  Rev.  Stats0  1947,  pro- 
vides that  "No  court  or  judge  shall  grant  an  injunction  without 
previous  notice  of  the  time  and  place  of  the  application  having 
been  given  to  the  defendants  to  be  affected  thereby,  or  such 
of  them  as  can  conveniently  be  served,  unless  it  appears  from 
the  complaint  or  affidavit  accompanying  the  same,  that  the 
rights  of  the  plaintiff  will  be  unduly  prejudiced  if  the  in- 
j unction  is  not  issued  immediately  or  without  notice „ 

Section  9  provides:  "In  all  other  cases,  before  an  in- 
junction may  issue,  the  plaintiff  shall  give  bond  in  such 
penalty,  upon  such  condition  and  with  such  security  as  may  be 
required  by  the  court  or  judge „  Provided,  bond  need  not  be 
required  when  for  good  cause  shown,  the  court  or  judge  is  of 
opinion  that  the  injunction  ought  to  be  granted  without  bond," 

Counsel  for  plaintiffs  say  that  the  allegations  of  the 
complaint  are  sufficient  for  the  issuance  of  the  writ  of  in- 
junction without  notice  for  the  reason  that  it  is  expressly 
alleged  that  "the  rights  of  the  complainants  would  be  unduly 
prejudiced  if  the  injunction  is  not  issued  immediately  and 
without  notice«M  ¥e  think  the  contention  cannot  be  sustained. 
There  is  no  allegation  that  any  of  the  assets  of  the  corpora- 
tion will  be  disposed  of  by  defendants  should  notice  be  given* 
Plaintiffs  further  contend  that  it  was  proper  to  grant  the  in- 
junction without  bond,  and  in  support  of  this  say:  "As  pre- 
viously shown,  it  must  be  presumed,  that  on  the  hearing  below 
evidence  was  presented  in  support  of  plaintiffs'  contention, 
and  the  court  was  of  the  opinion  that  bond  need  not  be  required 
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for  good  cause  shown,,"  There  is  no  merit  in  this  contention. 
No  evidence  was  heard.  There  is  no  such  statement  to  that 
effect  in  the  order  awarding  the  writ.  Counsel  for  plaintiffs 
further  contend  that  the  verification  of  the  complaint  was 
waived  but  "in  any  event,  this  question  is  not  before  the 
court  as  the  verification  is  no  part  of  the  pleading." 

Section  3,  above  quoted,  provides  for  the  giving  »f 
a  notice  "unless  it  appears  from  the  complaint  or  affidavit 
accompanying  the  same,  that  the  rights  of  the  plaintiff  will 
be  unduly  prejudiced  if  the  injunction  is  not  issued  immedi- 
ately or  without  notice,"  Ue  think  it  is  elementary  that 
where  a  motion  for  a  preliminary  injunction  is  applied  for  on 
the  face  of  the  complaint  that  the  complaint  must  be  verified* 
In  the  instant  case  there  was  no  verification  of  the  bill.  The 
attempted  verification  following  the  signatures  of  the  two 
plaintiffs  to  the  complaint  is  as  follows : 

"State  of  Illinois  ) 
County  of  Cook    )  ss« 

"George  F,  Haxton  and  Jessye  Haxton  Harvey  each  being 
first  duly  sworn  separately  depose  and  say  that  they  are  of 
lawful  age,  that  they  have  read  the  allegations  contained  in 
aforesaid  complaint;  that  they  understand  them;  that  said  al- 
legations are  true  in  substance  and  in  fact,  except  as  to  the 
allegations  on  information  and  belief,  and  as  to  those,  they 
believe  them  to  be  true  in  substance  and  in  fact,  and  they  each 
acknowledge  that  their  signatures  were  subscribed  to  said 

Complaint* 

"Sidney  S,  Eckstone 
"Notary  Public." 

We  think  each  of  these  three  contentions  made  by  the 

appealing  defendants  must  be  sustained.  The  order  of  the  court 

refusing  to  dissolve  the  preliminary  injunction  is  reversed. 

ORDER  REVERSED. 
Niemeyer,  P.  J.,  and  Peinberg,  Ja,  concur. 
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FIRST  RATIONAL  BASK  0?  CHICAGO, 
as  Successor  Trustee,  etc., 


ft 


BRYN  MAWR  BEACH  BUILDING  CORPORA- 
TION, a  corporation,  et  al., 

On  Appeals  of  MB  FIRST  NATIONAL 
BANK  OF  CHICAGO,  as  Trustee, 

and 

EDWARD  E,  GLATT  and  EDWARD 
V.  TRAINOR, 

Appellants, 


IRENE  CASTLE  EN2INGER, 

Appellee , 


APPEALS  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 
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mt   JUSTICE  O'CONKOR  DELIVERED  THE  OPIICION  OF  THE  COURT. 

September  19,  1947,  The  First  Kational  Bank  of  Chicago, 
as  Trustee,  by  leave  of  court  filed  its  petition  in  the  fore- 
closure proceeding,  praying  (1)  that  its  action  in  rejecting 
two  offers  to  purchase  the  property  be  approved;  (2)  that  the 
contract  of  September  15>  1947*  executed  by  it  and  the  Edge- 
water  Beach  Apartments  Syndicate  be  approved,  and  (3)  the 
approval  of  all  other  acts  and  doings,  and  the  doings  of  the 
Trust  Managers,  etc.  Answers  were  filed,,  The  matter  was 
heard  before  the  chancellor  without  evidence,  and  on  the 
statements  and  admissions  made  in  open  court,  which  are 
certified  in  the  record,  and  on  September  23,  1947,  the 
court  entered  an  order  as  follows: 

MThis  cause  coming  on  to  be  heard  on  the  sworn  petition 
of  the  liquidation  trustee  and  the  answers  thereto,  the  court 
having  heard  the  arguments  of  counsel  and,  being  fully  advised 
in  the  premises,  the  court  finds  that  now,  and  until  rent 
control  is  lifted,  is  not  the  time  to  sell  the  trust  property, 
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and  it  is  ordered  that: 

"(1)  The  offer  of  $3,900,000.00  as  Increased  to 
$4,000,000,00  and  the  other  offer  of  $4,000,000*00  be  and 
the  same  are  herby  rejected,  and  the  rejection  thereof  by 
the  trustee  be  and  is  hereby  approved;  and 

"(2)  That  the  trustee  be  and  is  hereby  directed  not 
to  submit  any  offers  to  the  beneficiaries  of  its  trust 
until  after  March  1,  1948;  and 

"(3)  The  trustees  said  petition  is  otherwise  denied 
except  that  the  court  has  not  otherwise  passed  upon  the 
third  prayer  of  said  petition." 

It  is  from  tills  order  that  the  two  appeals  were  taken* 
They  were  consolidated  by  this  court* 

The  record  discloses  that  The  First  National  Bank  of 
Chicago,  as  Trustee,  filed  a  suit  to  foreclose  the  lien  of  a 
trust  deed,  given  to  secure  a  $6,000,000  bond  issue,  against 
the  Bryn  Mawr  Beach  Building  Corporation.  A  decree  of  fore- 
closure was  entered,  and  afterward  proceedings  were  had  in 
the  cause  to  approve  a  plan  of  reorganization*  The  plan  was 
approved  by  the  chancellor  and  affirmed  by  this  court*  283 
111.  App*  267*  The  ease  was  then  taken  to  the  Supreme  Court, 
where  the  judgment  of  this  court  was  affirmed.  365  111*  409* 

In  the  opinion  in  this  court  (283  111*  App*  267-273) 
the  court  said: 

"Under  the  decree  of  the  Superior  court,  entered  Feb- 
ruary 20,  1934,  in  addition  to  each  and  every  other  provision 
made  for  the  execution  and  enforcement  thereof,  the  court 
reserved  to  itself  full  and  complete  jurisdiction  of  the 
cause  for  certain  specified  purposes,  and  'for  the  purpose 
of  entering  such  other  or  further  order  or  orders  not  incon- 
sistent with  this  decree  as  to  the  court  may  seem  necessary 
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or  proper, '" 

The  record  discloses  that  at  the  foreclosure  sale  the 
title  to  the  property  was  in  The  First  National  Bank,  as 
Trustee. 

The  pertinent  provisions  of  the  liquidating  trust 
agreement,  which  was  approved  by  this  court  and  by  the 
Supreme  Court,  as  above  stated,  are: 

"Article  I  -  The  name  of  this  trust  shall  be  Edgewater 
Beach  Apartments  Liquidation  Trust,  and  its  object  shall  be 
the  sale  and  liquidation  of  the  Trust  Property  *  *  *  as  soon 
as  may  be  practicable* 

"Article  II  -  And  said  Trustee  shall  have  full  power 
to  grant  options  to  purchase,  to  contract  to  sell  and  to  sell 
the  Trust  Property  *  *  *  upon  such  terms  and  to  such  person, 
firm  or  corporation,  as  the  Trustee  may  deem  advisable:  *  *  * 
provided,  however,  that  the  Trustee  shall  not  so  long  as  the 
Trust  Managers  hold  office,  *  *  *  make  any  *  *  *  sale  *  *  * 
or  other  disposition  of  any  of  the  property  *  <-   *  except  upon 
written  order  signed  by  the  Trust  Managers  as  hereinafter  pro- 
vided, it  being  the  intention  hereof  that  the  affairs  of  this 
trust  shall,  except  as  herein  otherwise  specifically  provided, 
be  directed  in  all  things  by  such  Trust  Managers;  and  pro- 
vided, further,  that  the  Trustee  shall  not,  prior  to  the  ter- 
mination of  this  trust,  sell  or  otherwise  dispose  of  the 
whole  or  the  bulk  of  the  Trust  Property  unless,  not  less  than 
twenty  (20)  days  prior  to  such  sale  or  other  disposition,  the 
Trustee  shall  mail  to  the  Certificate  Holders,  *  *  *  a  notice 
in  such  form  as  shall  be  designated  by  the  Trust  Managers,  or 
by  the  Trustee  if  there  be  no  Trust  Managers,"  specifying  the 
property  to  be  sold,  terms,  conditions,  "and  no  such  sale  or 
other  disposition  shall  be  made  if,  within  twenty  (20)  days 
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from  the  date  of  mailing  such  notice  the  holder  or  holders 
of  thirty-three  and  one-third  per  cent  (33-1/3%)  or  more  of 
the  preferred  units  outstanding  *  *  *  shall  lodge  with  the 
Trustee  written  objections  to  such  proposed  sale  or  other 
disposition, 

"Article  XX  -  This  Trust  shall  terminate  upon  the 
sale  of  all  the  Trust  Property,  This  trust  may  also  be 
terminated  at  such  time  as  the  Trust  Managers,  if  there 
be  Trust  Managers,  otherwise  the  Trustee,  in  their  or  its 
sole  discretion  *  *  *  may  determine,"  etc, 

Some  time  after  the  approval  of  the  liquidating  trust 
by  the  courts,  some  offers  were  made  to  purchase  the  property, 
which  is  known  as  the  Bdgewater  Beach  Apartments,  and  the 
Trustee  filed  petitions  in  the  foreclosure  proceeding  sub- 
mitting such  offers. 

The  First  National  Bank,  as  Trustee,  and  Edward  B, 
Glatt  and  Edward  Y,  Trainor  contend  that  the  court  erred  in 
its  order  by  which  he  directed  the  Trustee  not  to  submit  any 
offer  to  the  beneficiaries  of  the  trust  until  after  March  1, 
1948,  for  the  reason  that  the  court  had  no  jurisdiction  of 
this  question;  that  the  sole  power  was  in  the  certificate 
owners  under  the  express  terms  of  the  liquidation  agreement 
the  material  provisions  of  which  we  have  above  quoted.  And 
they  quote,  "So  long  as  a  trustee  is  exercising  discretionary 
powers  conferred  upon  him,  honestly  and  reasonably,  a  court 
of  equity  has  no  right  to  interfere**  Altschuler  v,  Chicage 
City  Bank  &  Trust  Co, .  380  111.  137.   We  think  it  clear  this 
contention  must  be  sustained.  When  a  bid  is  received  by  the 
Board  of  Managers  or  Trustee  that  is  at  all  apparently  reason- 
able, notice  must  be  given  to  the  beneficial  owners,  and 
unless  at  least  33-1/3%  of  the  certificate  owners  object, 
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the  property  may  be  soldo 

The  contention  of  Mrs,  Enzinger  Is  that  the  erder  was 
proper,  and  that  this  was  not  the  time  to  sell  the  property* 
TJhat  we  have  Just  said  disposes  of  this  contention  -  the 
power  to  sell  was  solely  in  the  hands  of  the  beneficial 
owner s0  Her  counsel  further  contend  that  "The  First  National 
Bank  of  Chicago  as  Trustee  submitted  to  the  Jurisdiction  of 
the  Court  below,  the  matter  of  the  sale  of  the  property  in 
the  Trust,"  One  of  the  reasons  advanced  is  that  the  written 
order  signed  by  the  chancellor,  from  which  the  two  appeals 
were  prosecuted,  bears  on  the  reverse  side  the  signature  of 
counsel  for  the  bank.  Obviously,  there  is  no  merit  in  this 
point.  Counsel  then  point  to  a  number  of  the  petitions  filed 
by  the  Trustee  in  support  of  their  contention  that  the  Trustee 
submitted  to  the  jurisdiction  of  the  court,  and  other  argu** 
ments  are  made,  which  we  have  considered,  but  we  think  it 
clear  there  is  no  merit  in  any  of  them* 

Counsel  for  Glatt  and  Trainor  contend  that  "it  was  the 
duty  [of  the  court]  to  permit  the  sale  at  $4,000,000  er 
better  and  it  clearly  erred  in  the  entry  of  the  order  denying 
such  relief,  *  *  *  It  follows  that  the  order  should  be 
reversed  with  directions  to  accept  the  bid  and  to  enter  into 
the  contract  of  sale,  in  such  form  as  this  court  may  direct," 

We  think  this  contention  cannot  be  sustained.  The 
record  discloses  that  on  July  21,  1947,  the  Trustee  filed  a 
petition  setting  up  offers  to  purchase  the  property,  and  that 
within  the  time  allowed  54%  of  the  certificate  holders  ob~ 
jected,  but  thereafter,  on  the  last  day,  some  of  them  with~ 
drew  their  objections,  so  that  there  was  then  less  than 
33-1/3%.  The  Trustee  had  entered  into  a  contract  with  the 
Edgewater  Beach  Apartments  Syndicate  to  sell  the  property 
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for  $4,000,000,  and  it  is  alleged  in  the  petition  »f  Septem- 
ber 19,  1947,  that  Olatt  advised  counsel  for  the  Trustee 
that  his  clients  might  be  willing  t»  submit  a  new  effer  if 
the  pending  offers  were  rejected.  It  is  further  alleged  that 
written  notice  was  given  by  the  Trustee,  rejecting  the  two 
offers,  and  the  record  discloses  that  afterward  the  Sdgewater 
Beach  Apartments  Syndicate  withdrew  its  offer  and  is  not 
contesting  any  matter.  The  record  further  discloses  that  a 
number  of  bids  were  made  for  the  property,  which  provided 
that  if  higher  bids  were  made  the  offeror  had  the  right  to 
raise  his  bid,  and  if  he  did  so,  the  property  would  be  sold 
to  himo  It  is  agreed  that  this  provision  in  the  bids 
chilled  the  bidding. 

The  written  offer  made  by  Glatt,  we  think,  is  different 
in  a  number  of  respects  from  the  oral  one  he  made  in  open  court 
on  the  hearing.,  At  that  time  counsel  said:  "When  I  received 
a  notice  mf   an  offer  of  $3,500,000  by  Maurice  Kamm's  client 
Mr.  Glatt,  I  came  into  court  to  oppose  it  on  the  ground  that 
he  wanted  the  right  to  meet  other  bids.  I  have  always  taken 
the  position  that  meeting  other  bids  tends  to  chill  bidding, 
When  the  offer  of  $3,900,000  was  made,  representing  the  bene- 
ficiaries, I  went  to  Maurice  Kamm  and  asked  him  to  get  his 
elient  to  increase  the  bid.  I  told  him  I  was  going  to  disre- 
gard this  meeting  provision.  I  induced  Maurice  Kamm  to  let 
his  client  make  an  offer  of  $4,000,000  on  condition  if  higher 
bids  were  made  we  should  be  notified.  I  was  waiting  to  hear 
the  vote.  If  the  vote  was  favorable  I  would  have  gone  further. 
I  finally  succeeded  in  inducing  Mr.  Glatt  to  make  an  offer  in 
open  court  to  pay  $4,000,000  without  any  privileges  and  with 
no  strings  attached.  I  have  a  cashier »s  check  for  $200,000  to 
guarantee  a  $4,000,000  bid  without  privileges,,  I  want  to  say 


,        ,  <00^  -vol: 

,  •         ■• 

x  ■  •  , 

■  . 
ion  %i  •:  :>qA  &M&8 

.    .    ■   ■        ...  3        -        ■'   -    '  .'  -■'         ":       ■  ".' 

■  ' 

61c  .  t    ■        ":  ■       , 

si:  :  W     .mi:    i  : 

*$&!  vJ.Jrrio 

'iIxd  ai    ,,-    .  . .  ; '    ':     ■ . 

3    i|  '  :.  .      Si 

:     j 

.     .         t£      '  o   '.       '  Q  ;■•.■;   ".  o   poxd-on  b 
'"  t« 

nsx  .  .-.'.■'.■       0 

;  :/  . : 

-.  - 

:  ,  ■  ■■  'ic'ii 

-aietfo-  o;  .  ■-':''• 

. 
.  It9  sir? 

I    - 

o2    000,  • 


-7- 

to  your  Honor  that  this  trustee  has  acted  faithfully  and 

honestly.,  *  *  *  The  present  offer  of  $4,000,000  by  Mr*  Glatt 

contemplates  the  possibility  of  an  auction,  We  are  willing 

that  an  auction  be  held  either  in  this  court  or  any  other 

place." 

Counsel  for  the  Trustee  say  that  to  avoid  litigation 
which  might  be  incurred,  they  rejected  both  the  syndicate 
and  the  written  offer  of  Glatt,  and  under  the  state  of  the 
record  we  think  this  action  cannot  be  criticized.  Counsel 
further  says  "The  Trustee  desires  te  submit  the  new  Glatt 
offer  to  the  preferred  certificate  holders,  and  it  Joins  with 
the  Glatt  appellants  in  urging  that  the  chancellor's  order 
prohibiting  such  submission  of  that  offer  be  reversed  and 
the  Trust  Property  be  sold  on  those  terms,  if  not  disapproved 
by  the  beneficiaries." 

Obviously,  the  last  offer  made  by  Ur»  Glatt  cannot  be 
approved  under  the  liquidation  agreement,  unless  it  is  sub- 
mitted to  the  beneficial  certificate  owners. 

The  order  of  the  Superior  court  of  Cook  county  in  so 

far  as  it  directed  the  Trust  not  to  submit  any  offers  to  the 

beneficiaries  of  the  Trust  until  after  March  1,  1948,  is 

reversed.  In  all  other  respects  it  is  affirmed. 

ORDER  REVERSED  IK  PART  AND 
AFFIRMED  IK  PART. 


Kiemeyer,  P.  J.,  and  Feinberg,  J.,  concur. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT 

OCTOBER  TERM 

A.  D.  1947 


Term  No.  4706 

WILLIAM  MILHAHN  et  al,, 

Plaintiffs-Appellants 

vs. 

WHITEWAY  OIL  COMPANY,  an 
Illinois  Corporation,  et  al., 

Defendants-Appellee 


Appeal  from  the 
Circuit  Court  of 

Wayne  County 

SO 


Agenda  No.  4 


BARTLEY,  P.J. 

Plaintiffs  instituted  a  suit  against  the  defendants  for  an 
accounting,  for  discovery,  appointment  of  a  receiver,  and  incident- 
al relief.   A  complaint  was  filed  February  10,  1945  by  a  number 
of  stockholders  of  defendant  Whiteway  oil  Company,  on  behalf  of 
themselves  and  others  similarly  situated,  against  the  officers  and 
directors  of  said  corporation,  because  of  alleged  mismanagement, 
fraud  and  failure  to  protect  the  rights  of  defendant  company.   The 
New  Penn  Development  Company  and  ;arcl  A.  Wickwire  were  made  defend- 
ants to  the  complaint  because  they  had  or  claimed  certain  assets 
of  defendant  oil  company  which  were  in  their  possession  and  con- 
trol.  On  November  7,  1946  at  the  close  of  plaintiffs  evidence, 
the  court  on  motion,  dismissed  the  amended  complaint  as  to  defend- 
ant Ward  A.   ickwire  and  later  on  an  appeal  by  him  was  filed  which 
is  the  subject  of  another  appeal  in  this  court,  so  that  whatever 
the  situation  is  as  regards  Ward  A.  Wickwire,  it  is  not  before  the 
court  in  this  case. 

On  January  31>  1947  the  court  entered  two  decrees,  one  of 
which  was  in  favor  of  the  defendant  New  Penn  Development  Corpor- 
ation and  the  other  in  favor  of  the  defendants  officers  and 
directors  of  the  Whiteway  Oil  Company,  dismissing  the  amended 


complaint  for  want  of  equity. 

Count  1  of  the  complaint  alleges  among  other  things  that  the 
Whiteway  Oil  Company  is  insolvent,  has  paid  no  dividends  or  other 
profit  to  the  stockholders;  that  the  company  through  its  officers 
and  directors  has  failed  to  account  for  the  assets  of  the  company 
or  to  exhibit  the  books  and  records  to  plaintiffs;  that  certain 
oil  and  gas  leases  totalling  U7U&   acres  were  held  and  possessed 
by  the  company  in  1939,  when  it  began  business;  that  three  produc- 
ing oil  wells  were  located  thereon  and  several  others  have  been 
drilled  since  then  and  that  great  quantities  of  oil  have  been 
removed  from  said  leases  and  some  of  the  leases  have  been  sold  by 
the  officers  and  directors  who  refused  to  furnish  information  to 
plaintiffs  but  concealed  and  diverted  the  assets  and  gains  to 
certain  stockholders;  that  the  officers  and  directors  are  con- 
spiring with  persons  unknown,  to  deprive  plaintiffs  of  their 
share  of  profits  and  rights  therein,  and  are  conspiring  to  distri- 
bute money,  profits  and  assets  belonging  to  plaintiffs  to  other 
persons.   This  count  prays  for  the  appointment  of  a  receiver,  an 
accounting  and  discovery  of  assets. 

Count  II,  realleges  most  of  the  allegations  of  Count  1  and 
alleges  the  defendants  have  made  numerous  sales  of  capital  stock 
of  the  Whiteway  Oil  Company  without  consideration  and  without 
proper  authority  and  without  accounting  for  the  proceeds  thereof; 
that  |50,000  in  cash  was  received  by  the  Whiteway  Oil  Company 
from  J.  A.  Barnes  and  that  the  cash  from  this  transaction  has  not 
been  accounted  for  by  defendants.   The  prayer  of  this  count  is 
the  same  as  Count  I. 

Count  III,  relleges  most  of  the  allegations  of  Count  I,  and 
charges  mismanagement  and  fraud  on  the  part  of  defendant  officers 
and  directors;  that  the  company  has  sold  without  consideration, 
capital  stock  contrary  to  the  Illinois  Securities  Act;  that  the 
corporation  has  failed  to  file  annual  reports  and  pay  its  corporate 
taxes;  that  the  company  has  not  maintained  a  place  of  business  and 
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that  the  directors  and  officers  have  made  fraudulent  sales  of  the 
capital  stock  and  assets  of  the  company  for  their  own  benefit  to 
the  exclusion  of  other  stockholders.   This  count  prays  that 
officers  and  directors  be  removed  from  their  offices;  that  an 
election  be  held  for  new  officers  and  directors  under  the  super- 
vision of  the  court  ana  that  a  receiver  be  appointed. 

Count  IV  realleges  most  of  the  allegations  of  Count  I  and 
alleges  that  on  January  16,  1940  the  Whiteway  Oil  Company  assigned 
all  its  leases  and  other  assets  to  J.  B.  Barnes  and  was  to 
receive  ;j;  50,000  in  case  and  ;$.250,000  in  oil  payments  from  oil 
produced  thereon;  that  the  Whiteway  Oil  Company  appointed  J.  B. 
Barnes  as  its  trustee  on  July  21,  1940,  with  the  right  to  collect 
$,250,000  from  oil  produced  for  and  on  behalf  of  the  Whiteway  Oil 
Company;  that  said  transfer  was  not  ratified  by  the  stockholders; 
that  execution  of  the  trust  agreement  was  concealed  from  the 
stockholders  and  J.  B.  Barnes  paid  no  consideration  therefor; 
that  it  was  a  fictitious  transfer  to  defraud  the  stockholders  and 
that  at  the  time  of  said  agreement,  J.  B.  Barnes  was  insolvent; 
that  Barnes  received  valuable  oil  leases  and  wells  without  payment 
of  any  consideration;  that  said  leaseholds  and  other  assets  are 
now  claimed  by  the  defendant  New  Penn  Development  Corporation, 
through  a  deal  made  with  Ward  A.  Wickwire  and  J.  B.  Barnes.   This 
count  prays  for  an  accounting  and  that  the  defendants  be  ordered 
to  pay  plaintiffs,  or  to  the  Whiteway  Oil  Company,  amounts  found 
to  be  due  on  accounting;  that  defendants  pay  to  the  plaintiffs  or 
the  Whiteway  Oil  Company  the  unpaid  consideration  of  the  trans- 
actions; that  the  defendants  perform  all  acts  and  obligations 
imposed  upon  them  or  any  of  them  by  virtue  of  the  allegations  in 
the  count  and  that  the  defendants  or  any  of  them  receiving  benefits 
from  said  transactions,  pay  the  value  of  said  benefits  to  Whiteway 
Oil  Company  or  to  plaintiffs. 

The  amended  answer  of  defendants  took  issue  on  all  the 
material  questions  of  fact  involved,  insofar  as  related  to   any 
possible  liability. 
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Examination  of  the  record  of  the  case  indicates  that  in  the 
year  of  1938  one  H.  E.  i^loan  assembled  a  large  block  of  oil  and 
gas  leases  in  the  lands  of  wayne  and  White  Counties.   He  entered 
into  a  promotional  scheme  to  sell  these  leases.   One  portion  of 
acreage  he  held  and  intended  to  drill  and  develop  himself  which 
was  designated  as  the  "Sloan  Drilling  Block".   Ke  sold  some  leases 
thereon  and  also  proposed  to  form  a  corporation  to  hold  the  leases 
he  developed,  and  he  solicited  and  received  funds  which  were 
evidenced  by  receipts  which  were  later  to  be  exchanged  for  stock 
in  the  Corporation.   Later  he  found  he  would  not  be  able  to  obtain 
leases  on  all  the  lands  embraced  within  his  so-called  "drilling 
block".   To  increase  his  sales,  he  then  incorporated  some  other 
acreage  into  the  ''drilling  block"  by  means  of  so-called  "pooling 
agreements".   He  also  held  at  lower  prices,  leases  which  were 
called  "out-side  acreage".   He  also  sold  small  blocks  of  leases 
to  other  groups,  although  he  did  not  dispose  of  all  of  his  hold- 
ings.  Most  of  the  parties  to  this  lawsuit  were  participants  in 
one  or  more  of  Sloan's  promotional  schemes. 

Sloan  began  to  develop  his  so-called  "drilling  block".   He 
drilled  a  Phil  Walker  No.  I  well  which  produced  oil;  he  commenced 
drilling  the  Cox  No.  1  well,  when  it  developed  that  he  had  not 
discharged  his  obligations  and  leases  were  likely  to  be  lost 
through  lien  foreclosures  and  other  actions  by  creditors.   An 
investigation  was  made  by  investors  who  had  made  rather  large  in- 
vestments, including  some  of  the  defendants  to  this  lawsuit.   (A. 
P.  Schmitt,  Clayton  A.  Todd,  C.  H.  Freistat,  II.  L.  Freistat  and 
J.  W.  Fairbairn)   As  a  result,  a  suit  in  Chancery  was  filed  in 
the  Circuit  Court  of  !7ayne  County  and  a.  P.  Schmitt  was  made 
Receiver  to  hold  properties  and  complete  the  Cox  well.   The 
Receiver  had  authority  to  borrow  money  for  this  purpose  and  he 
issued  Receiver's  notes  and  certificates  and  completed  the  well  as 
a  producer  of  oil  and  gas.   The  Receivership  lasted  from  November 
29,  1938  to  February  9,  1939,  during  which  period  a  settlement  was 


worked  out  with  Sloan.   A  trust  agreement  was  prepared  and  circul- 
ated among  the  various  owners  of  leases  in  the  "drilling  block" 
whereby,  P.  J.  Franz,  J.  W.  Fairbairn,  C.  H.  Freistat,  ,.  V.  Todd 
and  F.  J.  Budelier  were  nominated  Trustees  lor  the  lease  owners 
who  joined  in  the  Agreement.   These  Trustees  were  to  hold  title 
to  the  leases  owned  by  the  respective  individual  owners  who 
executed  the  trust  agreement  and  to  maKe  settlement  with  Sloan. 
Most  of  the  owners  of  leases  in  the  "drilling  block"  joined  in 
this  arrangement.   when  same  was  consumated,  the  Receivership  was 
ended. 

The  settlement  provided  that  Sloan's  debts  and  obligations 
with  reference  to  the  "Sloan  drilling  blocK"  and  his  various  other 
obligations  were  assumed  by  the  Trustees.   Sloan  was  to  assign  to 
the  Trustees  certain  of  his  unsold  leases  in  the  "drilling  block" 
syndicates  and  "out-side  acreage".   Some  leases  he  was  permitted 
to  retain.   It  was  impossible  to  determine  his  exact  holdings  with- 
out expenditure  of  considerable  time  and  money,  so  that  to  be  safe 
in  taking  assignments  from  Sloan,  blanket  assignments  were  taken 
which  included  over-lapping  leases  that  had  been  previously 
assigned  by  Sloan  to  others.   The  Trustees  held  title  and  operated 
the  producing  leases  for  a  short  time.   At  the  same  time,  defend- 
ant Whiteway  Oil  eompany  was  being  incorporated.   The  Chapter 
was  issued  on  February  23,  1939  and  stock  was  issued  to  investors 
who  participated  in  the  trust  agreement  on  a  ratio  of  two  shares 
for  each  ^,1.00  invested,  and  to  some  for  services  rendered  during 
the  period  of  Receivership  and  Trusteeship. 

The  Trustees  assigned  the  leases  to  the  Whiteway  Oil  Company 
and  described  the  acreage  as  it  was  described  in  the  assignments 
made  by  Sloan  to  the  Trustees.   Later  it  was  learned  that  some  of 
these  leases  were  owned  by  other  parties  and  releases  and  quit- 
claims were  made  by  the  corporation  from  time  to  time  to  the 
proper  owners.   As  a  result  of  the  efforts  of  various  interested 
parties,  including  the  defendant  officers,  Whiteway  Oil  Company 
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was  an  existing  corporation  holding  leases  previously  owned  by 
participants  in  the  trust  agreement,  as  well  as  additional  leases 
acquired  from  Sloan. 

whiteway  Oil  Company  proceeded  to  operate  until  November  1939 
when  the  corporation  became  indebted  to  the  extent  of  v50,000  and 
it  appeared  impossible  to  carry  on  its  affairs  and  operations. 
Suits  were  being  filed.   Directors  were  authorized  by  shareholders 
to  sell  the  Wayne  County  holdings  for  i> 300, 000,  all  but  |50,000 
to  be  payable  out  of  3/32  of  the  oil,  although  no  sale  could  be 
made.   However,  a  sale  was  made  to  J.  B.  Barnes  for  :>50,000  cash 
plus  £250,000  payable  out  of  3/32  of  the  /ayne  County  leases  and 
$100,000  payable  out  of  3/32  of  the  White  County  leases.   The  sale 
was  approved  by  the  shareholders  after  the  contract  Had  been 
amended  to  permit  Barnes  to  pay  v 25,000  cash  and  ^25,000  in  notes. 
Whiteway  Oil  company  was  obligated  to  deliver  to  Barnes,  full  7/8 
leases,  but  could  not  do  so  since  one,  G-oode ,  owned  an  over-ride 
in  the  Cox  well  which  coula  not  be  acquired.   To  prevent  a  failure 
of  the  sale,  Whiteway  appointed  aernes  Trustee  of  its  3/32  oil  pay- 
ment, with  authority  to  deduct  from  the  proceeds  an  amount  each 
month  equal  to  the  dollar  proceeds  accruing  to  the  Cooae  over-ride, 
and  then  to  remit  the  balance  go  Whiteway. 

Barnes  then  formed  a  drilling  company  ana  began  drilling  and 
development  operations.   He  paid  S,  25,000  cash  and  ijave  notes 
aggregating  |,25, 000  which  Whiteway  Oil  Company  discounted  at  the 
bank  in  Fairfield,  Illinois.   His  drilling  company  ended  in  bank- 
ruptcy.   It  was  then  discovered  that  his  financial  backing  was 
furnished  by  Ward  A.  Wickwire  and  Barnes  turned  the  leases  over  to 
him,  who  in  turn  turned  them  over  to  New  Penn  Development  Corpor- 
ation for  a  valuable  consideration,  all  of  which  were  subject  to 
the  oil  payment  interest  of  the  Whiteway  Oil  Company. 

When  Barnes  assigned  to  Wickwire,  he  failed  to  resign  as 
Trustee.  A  suit  was  brought  against  Barnes  to  terminate  the  Trust 
which  was  successful.   No  accou±iting  could  be  had  against  him  be- 
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cause  he  was  outside  the  State  of  Illinois  and  could  only  be 
served  by  publication.   By  virtue  of  the  sale  to  Barnes,  Whiteway 
Oil  Company  was  able  to  pay  most  of  its  obligations  and  still  hold 
the  oil  payment  interest  which  would  produce  income  if  the  leases 
were  productive,  and  some  were.   At  the  time  suit  was  instituted, 
Whiteway  Oil  Company  had  paid  its  obligations  including  the  $5,000 
Barnes  note  and  for  the  first  time,  was  in  a  position  to  receive 
for  distribution,  the  proceeds  of  the  reserved  oil  payment  from 
certain  leases  which  had  become  producers  of  oil  and  gas. 

We  have  diligently  examined  the  abstract  and  briefs  of  the 
respective  parties  here  and  the  foregoing  represents  a  general 
resume  of  the  situation.   In  view  of  the  manner  of  presentation 
of  the  briefs  of  the  respective  parties,  it  "would  be  an  unending 
task  to  enter  into  a  discussion  of  the  various  evidentiary  facts. 

Various  well  known  propositions  of  lav/  are  advanced  by  the 
appellants  such  as:   The  directors  of  a  corporation  are  trustees 
of  the  business  and  property  of  the  corporation  for  the  stock- 
holders and  owe  the  utmost  fidelity  to  the  interests  of  the  stock- 
holders; any  profit  or  benefit  received  by  a  director,  directly  or 
indirectly,  in  violation  of  his  trust,  must  be  accounted  for  and 
shared  with  the  other  stockholders;  in  cases  of  fiduciary  relat- 
ions, the  burden  is  upon  the  person  obtaining  the  advantage,  to 
vindicate  the  bargain  or  profit  from  any  shadow  of  suspicion  and 
to  affirmatively  show  that  it  was  fair  and  reasonable  in  all 
respects,  ana  courts  will  scrutinize  the  transaction  with  great 
severity.   The  propositions  advanced  are  either  not  supported  by 
the  evidence  in  the  cause  or  are  not  applicable.   All  questions 
of  fact  have  been  resolved  adversely  to  the  appellants  by  the 
trial  judge  who  heard  and  saw  the  witnesses.   Under  these  circum- 
stances, we  cannot  distrub  the  findings  of  the  chancellor  unless 
we  are  of  the  opinion  that  they  are  manifestly  and  palpable  wrong. 
(Hall  vs.  Pittenger,  356  111.  135)   In  our  opinion  the  conclusions 
as  to  the  facts  upon  which  the  chancellor  dismissed  the  complaint 
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for  want  of  equity  are  not  manifestly  and  palpably  wrong  nor 
contrary  to  the  weight  of  the  evidence. 

We  have  examined  and  considered  all  the  errors  assigned  and 
we  find  no  error  in  the  record.   The  decrees  of  the  Circuit  Court 
of  Wayne  County  are  affirmed. 

AFFIRMED. 
JUDGES  SMITH  AND  CULBERTSON  CONCUR 
NOT  TO  BE  PUBLISHED  IN  FULL 
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THOMAS   ft.    MoBftlDffi  and   OUOKOfe.   t£.    BTLLETT, 
Plaintiffs  -  Aorsellees, 
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and  m^m"iXfmSS£f  w.^SteTT"***'  fc.   .  > 


NAT   r.    GHUSIK.    SYLVIA  GftUsIN,    hie  wife, 

and  0HU8IN 

oorocrstlon, 

Defendants  -  Armell&nts 


SYLVIA  mmiSm*,    K.  J.  IftSXNMtlli,  her 
husband,  i5£AEL  GHUSIN,  KAYJS  GOLDBERG,  as 
Administrator,  with  the  will  annexed  of 
the  estate  of  fclQKAEL  (ISAAC)   ;vd5IK 
deceased,  LIB  I     3  CHICAGO, 

a  national  banking  association  as  True tee 
under  the  provisions  of  i  trust  agreement 
dated  October  lt  1940  and  juiown  as  Trust 
Ho.  3022  under  the  deed  in  trust  fro® 
Michael  firusin  dated  October  9,  1940, 
recorded  October  15,  1940  ass  Docuaant 
12662922.  and  under  the  deed  in  trust  from 
Michael  0-rusin  dated  December  15,  1941,  as 
document  No.  12S14244,  and  under  the  deed 
in  trust  from  Michael  Orusin  dated  July  21, 
1942,  recorded  July  21,  1942  as  Document  No. 
12929020,  tfXDUUM  .      *M  and  SHA0E  8. 

Defendants  -  Anoelleee. 
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Plaintiffs,  attorneys,  instituted  proceedings  in 
chancery  to  recover  feee  alleged  to  fee  due  them  fro®  their  clients 
defendants  Met  F.  Orueln,  Sylvia  Orusin,  hie  wife,  and  •  rusin 
Investment  Co.,  Inc.,  a  corporation,  and  to  foreclose  attorney1 s 
liens  unon  certain  property  held  in  trust  and  recovered  by 
plaintiffs  as  attorneys  for  defendants. 

Upon  denial  of  defendants1  motion  to  strike  the  rjetition, 
hereinafter  called  "complaint",  and  their  failure  to  answer  the 
complaint,  a  summary  decree  ( "judgment" }  ill  entered  on  June  18, 
1946,  which  found  there  ares  due  plaintiffs  Thomas  S»  MoHrlde  and 
George  S.  Billett  the  sums  of  J 6, 568.26  and  .1,721.33,  reeoectively, 
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from  defendants  Hat.  f*   Orualn,  Sylvia  Truain,  hie  wife,  and 

frrusln  Investment  Co.,  Inc.,  a  corporation. 

The  decree  further  provided  thst  »|oon  defendants*  failure 
to  forthwith  pay  the  sums  found  due  plaintiffs  within  five  days, 
"execution  may  issue  thereon  as  uoon  s  judgment  at  law";  that 
plaintiffs  have  valid  attorney* e  liens  for  the  amount  due  olaln- 
tiffs  respectively  upon  the  right,  title,  claim  and  interest  of 
defendants  to  all  the  real  and  persons!  property  described  in  the 
complaint;  and  that  the  court  reserves  Jurisdiction  of  this  cause 
for  the  purpose  of  enforcing  the  plaintiffs1  attorney's  liens  by 
further  proceedings. 

subsequently,  on  >eptember  24,  1946,  a  supplemental 
decree  was  entered  directing  a  sale  by  a  master  in  chancery  of  the 
interest  of  the  defendant  Mat  f ,  arusin  as  beneficiary  under  a 
certain  trust,  and  providing  for  distribution  of  the  assets, 

Defendants  Mat  ?•  Orusin,  Sylvia  Grueln,  his  wife,  and 
Grusin  Investment  Co.,  Inc.,  a  corporation,  filed  their  notice 
of  appeal  on  October  7,  1948,  In  this  court  plaintiffs  made  a 
motion  to  dismiss  the  appeal  as  to  certain  orders  entered  June  7, 
1946  and  June  18,  1946,  including  the  summary  decree  on  the  ground 
that  the  appeal  *&•  taken  after  the  expiration  of  ninety  days  from 
the  entry  of  the  decree  of  June  1®,  1946,  contrary  to  Illinois 
Revised  Statutes  1945,  Civil  Practice  Act*,  sec.  76,  ch.  110, 
paragraph  £00,  Plaintiffs*  motion  to  dismiss  the  anneal  as  to 
the  foregoing  orders  and  the  decree  of  June  18,  1946  T?as  taken 
with  the  case. 

Defendants  contend  th&t  the  appeal  presents  for  review 
all  the  orders  and  decrees  which  were  entered  in  the  Instant  case* 

The  record  discloses  that  the  complaint  was  filed  April 
17,  1946.  Defendants  were  duly  served  with  summons  and  entered 
their  appearance.  Ho  answers  having  been  filed  by  defendants,  the 
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plaintiffs  moved  that  defendants  be  defaulted,  whereupon  the 
court  ordered  that  they  file  their  answers  by  June  5,  1946. 
Defendants  filed  a  motion  to  dismiss.  On  June  7th,  after  a 
hearing  was  had  upon  defendants1  motion  to  dismiss  the  complaint, 
an  order  was  entered  denying  defendants*  motion  to  dismiss  and 
directing  them  to  file  their  respective  answers  to  the  complaint 
within  seven  -lays. 

U  pon  leave  of  court,  on  June  7,  1946  plaintiffs  filed 
their  motion  end  affidavit  for  summary  decree  ("Judgment"). 
Defendants  were  directed  to  file  their  affidavit  of  merits  to 
this  motion  within  seven  days,  and  the  matter  was  set  for  hearing 
on  June  18,  1S46» 

It  further  appears  from  the  record  that  defendants 
failed  to  file  their  answers  to  the  complaint  or  their  affidavit 
of  merits  to  ol&intlffs1  motion  and  affidavit  for  summary  decree. 
Thereupon  the  court,  on  June  18,  1946,  entered  an  order  finding 
the  principal  defendants  to  be  in  default  and  tiding  the  complaint 
as  confessed* 

We  think  the  decree  of  June  18,  1946  terminated  the 
litigation  between  plaintiffs  and  defendants  Mat  F.  Orusin, 
Sylvia  Orusin,  hie  wife,  and  Orusin  Investment  Go.,  Inc.,  a 
corporation  on  the  merits.  It  not  only  determined  the  sums  due 
esch  of  the  plaintiffs  from  the*©  defendants  for  legal  services 
but  also  decreed  that  plaintiffs  had  valid  attorney's  liens  upon 
the  rights  of  those  defendants  in  the  property  described  in  the 
complaint  and  the  exhibits  attached  thereto.  Jurisdiction  was 
retained  by  the  court  only  for  the  purpose  of  enforcing  the 
attorney's  liens.  No  matter  of  substantial  controversy  between 
the  parties  was  left  for  future  determination.  The  decree  of 
June  18,  1946,  was,  therefore,  final  and  appealable.   (Retti*  v. 
i£Qder.,  S64  111.  112;  Brauer  Supply  Oo.  v.  Truok  Co..  383  111.  569; 
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arove »  v.  Farmers  State  Bank,  368  111.  35.) 

The  time  limitation  In  section  76  of  the  Civil  Praotloe 
Act,  which  provides  that  an  appeal  shall  be  prosecuted  within 
ninety  .lays  fiecm  the  entry  of  the  order,  Judgment  and  deoree,     is 
complained  of,  is  a  statute  of  limlation.   (Bradford  aupoly  Go. 
▼»  **alte.  392  111.  318),  and  since  the  time  in  which  to  take 
the  appeal  from  the  summary  decree  of  June  18,  1948  le  oast, 
it  cannot  be  considered  upon  an  appeal  from  the  supplemental 
decree  entered  September  24,  1946.  (Rabe  v.  Rabef  386  111.  600.) 

Defendants  argue  that  the  petition  upon  which  the 
supplemental  decree  is  predicated  is  in  effect  *a  petition  for 
the  discovery  of  assets,  corsnonly  iuriown  as  citation  proceedings,* 
and  Hurt  it  fails  to  comply  with  section  73(2)  of  the  Civil 
Practice  Act  and  Rule  26(a)  of  the  Supreme  Court  of  Illinois, 
Defendants*  position  is  untenable. 

The  primary  purpose  of  the  supplemental  proceedings  was 
to  reach  the  interests  of  the  principal  defendants  in  the  trust. 
In  ecpity  an  attorney*  s  lien  extends  into  whosesoever  hands  such 
proceeds  may  come  in  the  settlement.  (Oatherwood  v.  Morris. 
360  111.  473. )  The  provision  in  the  supplemental  decree  directing 
a  master  in  chancery  to  sell  the  Interest  of  Nat  P.  Grusin  in 
the  trust  was  an  incidental  matter  expressly  reserved  for  consider- 
ation in  the  decree  of  June  18,  1948  and  therefore  proper  in 
order  to  enforce  the  plaintiffs'  liens. (Rettlg  v.  lander,  364  111. 
112j  Sioh  v.  Ozervonko.  330  111.  455.) 

For  the  reasons  given,  plaintiffs'  motion  to  dismiss 
the  appeal  as  to  the  orders  of  June  7,  1946  allowing  plaintiffs 
to  file  their  motion  and  affidavit  for  summary  decree  and  over- 
ruling the  defendants'  motion  to  dismiss  the  complaint,  the  order 
of  default  of  June  18,  1946,  and  the  deoree  of  June  18,  1946, 
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ie  allowed,  and  the  appeal  Is  accordingly  dismissed  as  to  Che 
foregoing  orders  and  decree,  the  order  of  August  8,  1946,  for 
the  issuance  of  execution  and  for  diaoovery;  the  order  of 
September  13,  1946,  denying  the  defendants1  notion  to  vacate  the 
decree  of  June  18,  1946;  and  the  supplemental  decree  of  sale 
of  September  24,  1946,  are  affirmed. 


BEGREE  AJS£  SUPPLEMENTAL 
DECREE  AMPIRKUD. 


KILKY.  AND  88RKE,  JJ.  QOKCER, 
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JOSEPH  POMPBOOTZ,  )     APPEAL  FROM 

Appellee, 

LaSALLt  -  RANDOLPH  GARAGE  CORP,, 
a  corporation. 


MUNICIPAL  SOf&II 

COOK  COUNTY. 

r 


Appellant, 

3  33I.A.  32^ 

MB.  PRESIDING  JUSTICE  LEW  DELIVER uD  THE  OPINION  OF  THE  COURT. 

By  thla  appeal  defendant  seeks  to  reverse  an  ex  parte 
Judgment  for  >339.30  alleged  to  have  been  paid  by  plaintiff  for 
necessary  repairs  to  his  automobile  which  was  damaged  while 
parked  in  defendants  garage.  On  May  28th,  1948  plaintiff  filed 
a  statement  of  claim  alleging  in  substanoe  that  on  or  about 
December  20,  1945,  he  delivered  his  Cadlallac  automobile  to 
defendant's  public  garage  to  e>e  safely  kept  and  stored  by  defendant 
for  a  consideration}  that  on  or  about  December  SI,  1945  defendant 
delivered  plaintiffs;  automobile  to  him  in  a  broken  or  damaged 
condition  and  that  plaintiff  was  required  to  and  did  expend  the 
sum  of  ^339.30  to  make  necessary  repairs  as  a  result  of  such  damage* 

On  June  17,  1946  defendant  filed  an  answer  admitting 
that  it  operated  a  public  garage  and  denying  the  other  allegations 
of  the  statement  of  claim. 

Upon  Issue  being  Joined  the  cause  was  set  for  trial  on 
September  6,  1946.  Defendant  failed  to  appear  on  that  day  and  an 
ex  parte  Judgment  was  rendered  against  defendant  in  the  sum  of 
1400  and  costs.  On  November  12,  1946  defendant  filed  a  written 
motion  in  the  nature  of  a  writ  of  error  coram  nobis  (Civ.  Prao.  Act, 
Sec.  72)  alleging  that  the  statement  of  claim  failed  to  state  a 
cause  of  action  and  that  the  Judgment  was  at  variance  with  the 
pleadings.  On  November  13,  1946  the  court  overruled  defendant's 
motion  and  on  motion  of  plaintiff  entered  an  order  reducing  the 
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Judgment  entered  'cotember  6,  1940  from  400  to  339.30,  the 
former  sum  being  the  ad  damnum  and  the  latter  the  eum  actually 
paid  for  reoairs  ae  set  forth  In  the  statement  of  claim.  On 
November  19,  1946  defendant  filed  another  written  motion  in  the 
nature  of  a  writ  of  error  coram  noble  to  vaoate  the  Judgment  as 
amended  on  November  13,  1946  and  for  a  new  trial,  alleging  the  same 
grounds  as  in  the  prior  motion,  and  in  addition  thereto  that  the 
order  reducing  the  Judgment  from  S400  to  #339.30  amounted  to  a 
change  in  substanoe  after  term  time.  Afterward,  on  November  22, 
1946,  defendant1 e  second  motion  to  vacate  the  amended  Judgment 
and  for  a  new  trial  was  overruled. 

Defendant  contends  that  in  order  to  set  forth  a  good 
cause  of  action  plaintiffs  statement  of  claim  must  allege  that  the 
automobile  was  In  good  condition  at  the  time  of  delivery  to  the 
bailee* 

section  42  of  the  Civil  Practice  Act  provides  that  nc 
pleading  shall  be  deemed  bad  in  substance  which  shall  contain  such 
information  as  shall  reasonably  inform  the  opposite  party  of  the 
nature  of  the  claim,  and  that  all  defects  in  ^leadings,  either  in 
form  or  substance,  not  objected  to  in  the  trial  court,  shall  be 
deemed  to  be  waived.  The  record  shows  that  defendant  did  not 
question  the  sufficiency  of  the  statement  of  claim  by  a  motion 
to  strike.  We  think  that  the  statement  of  claim  reasonably  Informed 
defendant  of  the  nature  of  plaintiff* s  claim  and  that  from  the 
allegations  of  the  statement  of  claim  it  can  be  implied  that  plain- 
tiff^ automobile  was  in  good  condition  when  he  left  it  at  defendant1 s 
garage  and  that  it  was  damaged  while  stored  there. 

Defendant* s  motions  filed  November  12th  and  19th,  1946 
do  not  allege  any  legal  grounds  excusing  defendant*©  failure  to 
appear  on  September  6,  1946  when  the  cause  was  set  for  trial* 
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(Carroll.  Schendorf  &   Boenloke.  Inc.  v.  Hastings.  259  111.  App, 
564;  Leafgreen  v.  3ornsteln,  174  111.  Aoo.  36.)  Nor  can  defendant 
by  lte  written  actions  under  ectlon  72  of  the  Civil  Practice 
Act  be  relieved  from  the  consequence  of  its  own  negligence  in 
failing  to  appear  on  the  day  the  oause  was  set  for  trial.   (MoOord 
v.  Brings  &  Turlvaa.  336  111.  158.)  Moreover,  error  coram  nobis 
does  not  lie  to  contradict  or  r>ut  in  is  cue  &ny  fact  that  has  been 
adjudicated  in  the  action  or  to  correct  any  error  in  the  Judgment 
of  the  court.  (Chapman  v.  Worth  American  Ins.  Co..  292  111.  179, 
189.) 

Defendant  maintains  that  the  trial  court  erred  in 
amending  the  judgment  after  the  term  had  elapsed.  The  Judgment 
entered  on  September  6,  1946  was  the  same  as  the  ad  damnum. 
whereas  the  amended  Judgment  was  for  5339*30  which  was  the  sum 
plaintiff  alleged  as  eoent  for  necessary  repairs.  Obviously  the 
Judgment  for  fe40Q  was  a  clerical  error,  since  the  olslntiff*s 
claim  was  only  for  moneys  actually  expended.  Reduction  of  the 
Judgment  under  these  circumstances  is  not  a  substantial  change 
nor  is  defendant  prejudiced  thereby.  The  court  merely  amended 
its  own  record  to  speak  the  truth.  (Mazor.  et  al..  v.  Handler, 
208  111.  App,  312.) 

For  the  reasons  given,  the  Judgment  is  affirmed. 


JUDGMK8T  AFFIHHSD. 


XIL32*  AND  BtfME,  JJ.  CGKCUR. 
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MAHA   G.  IBS8,  Individually  and  ) 

as  Administratrix  with  the  will  ) 

Annexed  of  the  estate  of  Georgiana  )   APPEAL  FROM 

L.  Gilbert,  deceased,  ) 

Plaintiff  -  Appellant,  )         tlOR  COURT 


v, 


HLLKN  S.  GILBERT,  VICTORIA  C.  NKLSOM   ) 
and  H.  A.  MfcLSOH, 

Defendants  -  Appellees, 


J 

)  COOK  COUNTY.. 


cp/ 


i 


i®,  JUSTICE  BUM.  I  8ELXVEMB  THE  OPINION  OF  THE  COURT, 
Georgians  0,  Kess  and  Helen  9,  Gilbert,  sisters,  are 
the  sole  heirs  and  next  of  kin  of  Georgiana  L,  Gilbert  and 
Hiram  T,  Gilbert,  Georgians,  one  of  the  daughters,  is  divorced, 
and  the  other, Helen,  is  a  spinster.  On  September  SI,  1899  the 
mother  became  the  owner  of  th®  real  estate  commonly  known  as 
5234  Voodlawn  Avenue,  Chicago,  improved  with  a  three  story  frame 
14  room  house.  On  August  £4,  1917  the  mother,  by  her  last  will 
and  testament,  devised  the  real  estate  to  her  two  daughters  in 
equal  shares.  The  mother  died  on  January  11,  1935,  The  will 
was  filed  in  the  clerk1 s  office  of  the  Probate  Court  on  June  25, 
1935  and  was  admitted  to  probate  on  July  22,  1940,  at  which 
time  Georgians,  one  of  the  daughters,  was  appointed  and  duly 
qualified  as  administratrix  with  the  will  annexed  of  the  estate 
Of  Georgians.  L.  Gilbert,  deceased.  From  the  time  the  mother 
acquired  the  real  estate  until  her  death,  the  residence  was 
occupied  by  the  family  oonsi sting  of  the  mother,  father  and  two 
daughters.  The  father  remarried  on  June  1,  1935  and  moved  from 
the  premises.  He  died  on  November  29,  1939, 

On  July  31,  1940  aeorglana  0.  Heas,  individually  and 
as  administratrix  of  the  estate  of  her  mother,  filed  a  complaint 
in  ohanoery  in  the  superior  Court  of  Cook  County  against  Helen 
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8.  Gilbert,  Victoria  C.  Nelson  and  H.  A.  Nelson.  Therein  plaintiff 
alleged  that  the  defendants  fraudulently  conspired  to  deprive 
her  of  the  use,  benefit  and  rente  of  the  ^remises  by  falsely 
pretending  that  Helen  3.  Gilbert  was  the  ovner  in  fee  simple  of 
the  premises  by  virtue  of  a  warranty  deed  from  their  parents  to 
her,  Helen,  dated  November  7,  1934  and  recorded  January  11,  1935; 
that  the  warranty  deed  was  not  delivered  to  the  grantee  during 
the  lifetime  of  her  mother;  that  it  was  void  and  ineffective  to 
convey  title;  that  Helen  and  the  Nelsons  entered  into  an  agreement 
whereby  the  Nelsons  were  permitted  to  enjoy  the  ubs  of  the  premises 
without  payment  of  rent;  that  Victoria  C.  Selson,  one  of  the 
defendants,  in  collusion  with  Helen,  brought  a  forcible  detainer 
suit  in  the  Municipal  Court  of  Chicago,  which  resulted  in  a  judgment 
finding  the  olaintlff  herein,  Georgiana  G.  Hess,  guilty  of  with- 
holding the  premises  from  Mrs.  Nelson;  that  because  of  such  Judgment 
plaintiff  herein  was  obliged  to  and  did  vacate  the  oremiees;  and 
that  defendants  occupied  the  premises  to  the  exclusion  of  oi&intiff* 
The  complaint  further  alleged  that  a  pretended  declaration  of  truet 
by  Helen  0*  Gilbert  dated  November  7,  1934,  was  recorded  on 
December  18,  1935.  The  declaration  of  trusj,  a  copy  of  which  is 
attached  to  the  complaint,  acknowledges  that  Helen  S.  Gilbert  will 
hold  title  to  the  premises  in  trust  for  herself  and  her  sister, 
Georgiana,  for  the  purpose  of  "converting  same  into  money*, 
retaining  for  herself  one  half  of  the  proceeds  and  oaylng  over  the 
remaining  one  half  to  her  sister,  such  remaining  one  half  to  be 
paid  "only  into  her  own  hand  for  her  own  sole  support  and  maintenance, 
and  not  to  be  assignable  by  her  or  subject  to  any  liabilities 
which  she  may  contract**  Plaintiff  prayed  that  a  decree  be  entered 
finding  that  defendants  wrongfully  obtained  and  kept  oossesslon 
of  the  premises;  that  defendants  be  reouired  to  account  to  plain- 
tiff for  the  reasonable  value  of  the  rents  from  November,  1935; 
that  the  warranty  deed  dated  November  7,  1934  be  found  void  and 
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Ineffective  to  convey  title  to  Helen;  and  that  the  declaration  of 
trust  be  declared  void  and  ineffective  to  create  a  trust* 

Answering,  the  defendants  admitted  the  making  of  the 
will  by  the  mother  and  Its  admission  to  probate,  the  appointment 
of  plaintiff  as  administratrix  with  the  will  annexed  of  the  estate 
of  the  mother;  asserted  that  the  deed  was  delivered  to  Helen 
during  the  lifetime  of  the  mother;  that  the  parenta  regarded 
plaintiff,  Georgians,  as  a  spendthrift;  that  the  relations  between 
plaintiff  and  Helen  were  "somewhat  strained";  that  as  a  solution 
the  parents  conceived  the  plan  of  deeding  the  real  estate  to 
Helen  and  having  her  execute  a  declaration  of  trust,  the  purpose 
being  to  protect  the  one  half  interest  therein  of  plaintiff;  that 
in  furtherance  of  the  olaa  the  deed  and  declaration  of  trust 
were  executed;  and  thst  Helen  at  all  times  acted  in  good  fsith  in 
endeavoring  to  carry  out  the  intention  of  their  parents  so  expressed. 
In  a  counterclaim  Helen  5.  Gilbert  alleged  that  she  cannot  determine 
"precisely  what  her  duties  are  with  respect  to  the  sale  or  other 
disposition*  of  the  real  estate.  Therein  she  prayed  for  a  con- 
struction of  the  declaration  of  trust;  that  the  court  decree  © 
sale  of  the  real  estate;  that  out  of  the  proceeds  of  the  sale  ah© 
be  allowed  the  sura  of  1603.77,  the  difference  between  the  amounts 
spent  by  her  for  the  preservation  of  the  property  and  the  amount 
received  by  her  as  rents  during  the  trusteeship;  that  ©he  be 
allowed  to  pay  her  reasonable  attorney^  fees,  court  costs, 
commissions  and  expenses;  ard  that  the  net  balance  be  divided 
between  her  sister  and  herself* 

The  court  entered  a  decree  finding  that  the  two  sisters 
are  the  sole  surviving  heirs  at  law  and  next  of  kin  of  their 
parents,  both  deceased;  that  in  and  by  the  last  will  and  testament 
of  the  mother  and  upon  the  death  of  the  mother  the  two  daughters, 
Georglana  G.  Hess  and  Helen  s.  Gilbert,  became  tenante  in  common 
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of  the  real  estate,  subject  only  to  the  rights  of  their  father, 
Hiram  T,  Gilbert,  during  his  lifetime;  thi.t  upon  the  death  of  the 
father,  title  to  the  real  estate  vested  solely  in  the  daughters 
as  tenants  In  common,  each  being  entitled  to  an  undivided  one  half 
Interest  therein;  that  the  \\»arranty  deed  dated  November  7,  1934 
and  recorded  January  11,  1935  was  not  delivered;  that  the  father 
ceased  to  live  In  the  premises  on  or  about  June  1,  1935;  that 
during  the  period  from  Oetober  1,  1935  to  July  1,  1941  the  defendant, 
Helen,  held  and  managed  the  premises  "under  the  bona  fide  belief" 
that  she  had  a  right  so  to  do  under  the  deed  and  declaration  of  trust; 
that  H^len  entered  Into  six  agreements  In  the  nature  of  leases 
with  the  Kelsons  for  the  period  from  October  1,  1935  to  October  lt 
1940;  that  the  Helsons  continued  in  possession  until  the  Spring  of 
1941;  that  they  paid  rent  at  the  rate  of  £5  per   month  for  a  period 
of  60  months,  or  a  total  of  1,500,  which  sum  was  a  fair  and  reason- 
able rental  for  the  portion  of  the  premises  rented  to  them;  that 
for  the  balance  of  the  period  allowances  were  made  to  the  nelsons 
for  decorating  and  repair  work  done  by  them  in  lieu  of  rent;  that 
during  the  period  from  October  1,  1935  to  July  1,  1941  Helen  had 
possession  of  rooms  in  the  ©remises;  that  a  fair  susd  reasonable 
rental  should  be  charged  to  her,  Helen,  for  such  occupancy,  which 
the  court  found  to  be  #26  pev   month,  or  a  total  for  the  oeriod  of 
@9  months  of  11,725;  that  during  the  period  ending  on  or  about 
July  1,  1941  Helen  was  obliged  to  and  did  expend  -2, 153.77  in  the 
premises;  that  the  account  filed  therein  is  a  true  and  correct 
account  of  her  receipts  and  expenditures;  that  ol&lntiff  took 
possession  of  the  premises  on  October  1,  1941;  that  she  has  been  In 
continuous  possession  since  then;  that  prior  to  and  since  July  1, 
1941  plaintiff  was  advised  by  Helen  that  she,  Helen,  did  not  Join 
in  the  making  of  further  repairs  or  improvements  to  the  building; 
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that  any  repairs  or  Improvements  made  by  olalnliff  from  July  1, 
1941  were  made  without  the  consent  of  Helen  and  over  her  objection; 
th&t  no  order  of  oourt  was  entered  authorizing  any  expenditures; 
and  that  In  order  to  safeguard  the  building  from  serious  damage 
it  became  necessary  for  olaintiff  to  Install  five  new  concrete 
oosts  at  a  oost  of  46,  to  reolace  certain  broken  panes  of  glass 
and  to  install  window  ropes,  the  reasonable  cost  of  which  was 
^24.50,  The  oourt  further  found  that  except  for  the  items  of 
346  and  -24. SO,  plaintiff  is  not  entitled  to  credit  for  any  further 
expenditures  made  by  her;  that  no  fraud  was  committed  by  Helen  or 
by  anyone  acting  for  her;  that  Helen  should  account  for  3,225; 
that  she  should  be  credited  with  2,153.77,  leaving  a  balance  of 
;1,071.23;  that  the  ©hare  of  each  sister  therein  Is  1535.61;  and 
that  Georgiana  is  entitled  to  credit  for  one  half  of  the  expen- 
ditures of  ^70.50  necessarily  made  by  her,  or  35.25  the  other  one 
half  being  chargeable  to  Helen.  The  court  finds  that  it  is  to 
the  best  interest  of  the  sisters  that  the  premises  be  sold  as  in  a 
partition  suit  under  the  supervision  of  the  court,  and  that  %he   net 
proceeds  be  distributed  between  them.  Thereupon  the  court  decreed 
that  the  warranty  deed  dated  November  7,  1634,  executed  by  the 
parents  to  Helen,  be  null  and  void  and  removed  as  a  cloud  upon  the 
premises;  that  each  of  the  parties  bear  that  r>©rtion  of  the  steno- 
graphic expenses  incurred  in  taking  and  transcribing  the  testimony; 
that  there  is  due  defendant  from  the  plaintiff  the  sum  of  141.65, 
being  one  half  of  the  sum  theretofore  paid  by  defendant  to  the 
special  commissioner j  that  plaintiff  recover  from  defendant  429. 2f, 
being  the  difference  between  $535.62  and  35.25  due  (Jeorgiana  on 
account  of  the  necessary  reoaira  made  en  the  premises,  and  the  sum 
of $141. 65  due  Helen  on  account  of  the  special  commissioners  fees; 
that  Georgians  have  execution  for  the  $429.22;  and  that  the  real 
estate  be  partitioned.  The  commissioners  appointed  by  the  decree 
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reported  that  the  premises  were  not  susceptible  of  division  without 
manifest  prejudice  to  the  parties  in  interest  and  they  appraised 
the  value  of  the  premises  at  14, 500.  The  court  thereupon  decreed 
that  the  premises  be  sold  at  public  auction  to  the  hJghest  and 
best  bidder, 

Georgians,  individually  and  as  administratrix  with  the 
will  annexed  of  Georgian*  L«  Gilbert,  deceased,  appeals  from  the 
final  decree.  Helen  3.  Gilbert  filed  a  notice  of  cross-appeal. 
The  theory  of  plaintiff  la  thrt  defendant  did  not  fully  account 
to  her  for  the  use  of  the  premises  during  the  period  in  which  she 
and  the  Kelsons  were  in  sole  possession;  thrt  defendant  did  not 
substantiate  any  expenditures  made  during  this  period,  except  two 
tax  receipts  and  one  insurance  receipt;  that  plaintiff  is  entitled 
to  recover  her  one  half  of  the  rental  value  of  the  premises  at 
the  rate  of  #65  a  month  for  a  period  of  five  years;  that  she  is 
entitled  to  recover  her  expenditures  to  keep  the  premise®  in  safe 
and  habitable  condition  for  the  period  subsequent  to  July  1,  1941; 
and  that  defendant  should  be  required  to  oay  the  master's  fees  and 
oostg,  Defendant1 I  theory  is  that  she  fully  accounted  to  plaintiff 
for  the  use  and  occupation  of  the  premises;  that  the  court  properly 
denied  plaintiff  the  right  to  recover  for  certain  expenditures  made 
by  her  (plaintiff)  after  she  entered  into  the  premises  in  July,  1941; 
that  the  court  erred  in  charging  the  account  of  defendant  with  the 
amount  of  ,25  per  month  for  the  period  of  69  months  from  Peptember  1, 
1935;  that  plaintiff's  action  is  b?rred  by  laches;  and  that  although 
almost  all  of  plaintiff's  case  was  ta&en  up  with  the  attempt  to 
prove  her  right  to  reeover  the  cost  of  repairs  and  improvements  made 
by  her  after  the  suit  was  filed,  this  issue  is  not  covered  by  the 
pleadings  in  the  case.  The  parties  are  not  contesting  th;  t  part  of 
the  decree  declaring  the  warranty  deed  of  November  7,  1954  to  be 
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null  and  void,  or  that  part  of  the  decree  finding  that  the  title  to 
the  reel  estate  is  vested  solely  in  Qeorgiana  G.  Hess  and  Helen  3. 
Gilbert  as  tenants  in  oommon,  eaoh  being  entitled  to  an  undivided  one 
half  Interest  therein,  or  that  n&rX   of  the  decree  directing  a 
partition  of  the  real  estate,  or  that  part  of  the  subsecuent  decree 
directing  a  sale  of  the  real  estate.  The  decree  does  not  make  any 
finding  ae  to  the  declaration  of  trust  executed  by  Helen  6.  Gilbert 
on  November  7,  1934.  As  this  Instrument  is  founded  on  the  assumption 
of  a  valid  warranty  deed  and  *■  the  court  has  decreed  (and  the  oartiee 
concede),  that  the  warranty  deed  is  null  and  void,  it  follows  that 
the  declaration  of  trust  is  also  void.   It  has  nothing  on  which  to  rest. 

For  a  period  sf  seven  months  the  Kelsons  did  not  pay  any 
rent  and  for  the  balance  of  the  time  |£S  per  month,  with  defendant 
Helen  1.  Gilbert  contributing  25  per  month  to  the  Kelsons  for  such 
part  of  the  premises  ae  she,  defendant,  occupied,  and  in  addition 
defendant  was  contributing  to  the  heating  of  the  house.  Plaintiff 
maintains  that  the  oreponderance  of  the  evidence  established  that 
the  fair  rental  value  of  the  premises  was  85  >er  month,  the  tenant 
to  furnish  the  heat;  th*t  defendant  made  no  investigation  to  determine 
what  she  could  procure  as  income  on  s  rental  basis;  thst  she  arbitrar- 
ily took  "her  dear  friends'1  into  the  house;  that  she  allowed  the 
Nelsons  by  forcible  detainer  proeeedinge  to  evict  plaintiff  from  the 
premises;  that  plaintiff  and  defendant  had  equal  rights  to  ooeseesion; 
that  defendant  does  not  endeavor  to  sustain  or  justify  the  rental  of 
•25  per  month;  that  there  is  no  competent  evidence  as  to  any  repairs 
by  defendant  or  under  her  direction;  that  there  is  no  competent  evidence 
a§  to  payment  of  taxes  b-  defendant;  that  defendant  could  not,  on  eroer 
examination,  Identify  one  check  or  item  of  expense  for  which  she  is 
given  credit;  that  all  her  testimony  was  "merely  hearsay";  that 
iefendant  claims  credit  for  1,611,43  for  payment  of  general  taxes, 
fet  produced  only  two  receipts  aggregating  3397.06;  that  defendant 
iad  neither  checks  or  vouchers  to  orove  any  other  payments;  that 
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defendant's  "Exhibit  18",  a  statement  of  account  by  her,  is  a 

"manufactured  computation"  not  supported  by  any  evidence  and  not 

admissible;  that  plaintiff,  after  the  Nelsons  left  the  premises* 

took  possession  and  she  had  to  make  reoairs;  that  she  (plaintiff) 

repaired  the  furnace,  bought  a  nev  hot  water  heater;  bought  ooke 

to  heat  the  house;  that  she  plastered  several  rooms  and  hallways; 

that  defendant  occupied  an  apartment  in  the  premises;  that  the 

apartment  was  heated  at  the  expense  of  plaintiff;  and  that  defendant 

owes  to  plaintiff  one  half  of  the  expenditures  by  plaintiff  of 

£461,17.  Plaintiff  maintains  that  defendant  should  be  charged 

with  69  months  rent  at  65  per  month,  or  4,485;  that  defendant 

should  be  oredited  with  taxes  paid  by  her  in  the  sum  of  397*06 

and  insurance  premiums  in  the  sum  of  IS, 34,  totaling  ?413.40, 

leaving  a  balance  of  i4,G71,80,  of  which  one  half  is  due  to  olaintiff, 

or  12,035,80;  that  plaintiff  should  also  be  credited  with  1928.54, 

which  she  necessarily  expended  in  maintaining  the  property  after 

the  Nelsons  moved  out,  one  half  of  which  should  be  charged  to 

defendant;  that,  in  addition,  defendant  should  pay  the  expense  of 

taking  and  transcribing  her  testimony  in  the  sum  of  5216  and  the 

master1 s  fees  of  1283,30;  and  that  the  net  amount  due  from  defendant 

to  plaintiff  is  12,996,27, 

Plaintiff  relies  on  the  provisions  of  Sec,  5,  eh,  76, 

111,  Rev.  Stat,  1947,  reading: 

*When  one  or  more  Joint  tenants,  tenants  in  common  or 
co-partners  in  real  estate,  or  any  interest  therein,  shall  take 
and  use  the  profits  or  benefits  thereof,  in  greater  oroportion 
than  his  or  their  Interest,  such  person  or  oersons,  his  or  their 
executors  and  administrators,  shall  account  therefor  to  his  or 
their  co-tenants  Jointly  or  severally.* 

see  the  following  cases  construing  this  section:  Sharp  v.  ih&ro, 

328  111.564;  160  H.  £.  140;  Cheeney  v.  Hicks.  187  111.  171;  58  I,  ,. 

234;  Woo^ley  v.  Schrader.  et  al..  116  111.  29;  Cooper  v.  Martin. 

308  111.  224;  volkau  v.  Wolkau.  299  111.  176.  Defendant  does  not 
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dispute  the  proposition  of  law  advanced  by  plaintiff,  one  stated 
that  she  rendered  a  complete,  true  and  Just  account  and  that  she 
fulfilled  her  obligation  to  plaintiff.  3he  received  and  accounted 
for  '*25  per  month.  The  chancellor  surcharged  her,  over  her  orotest, 
with  an  additional  125  p9r   month  for  69  months,  or  1,725.  Wa 
agree  with  the  finding  that  defendant  managed  the  oremises  under 
the  bona  fide  belief  that  she  was  the  legal  owner  of  the  premises 
in  question  and  that  she  had  the  right  to  act  as  trustee  under  her 
declaration  of  trust.  It  will  be  recalled  that  the  period  of 
her  oooupanoy  was  during  the  depression.  The  house  was  in  bad 
physical  condition.  In  1935  there  were  many  like  houses  for  rent 
in  the  vicinity.  The  house  was  badly  located  to  rent  to  roomers* 
The  parents  of  the  parties  had  stopped  paying  taxes  or  reoairing 
the  place.  Defendant  listed  the  property  with  real  estate  firms 
in  the  neighborhood.  She  is  a  high  school  teacher  and  spoke  of 
the  rental  to  those  about  her  at  the  Hyde  Park  High  school.  At 
their  request  she  went  to  see  the  Kelson  family  as  prospective 
tenants.  They  were  "not  very  dear  friends*  at  olaintiff  maintains. 
Upon  investigation  she  found  them  to  be  &   worthy  family.  In  the 
meantime  plaintiff  had  advertised  the  ola.ee  in  a  daily  newsoaper, 
some  people  came  and  went  through  the  house  but  did  not  rent  or  buy 
It.  The  Malsont  came  to  the  house  at  defendant1 s  request,  where 
they  met  plaintiff,  At  first  s  caretaker  proposition  was  discussed. 
Then  the  lease  was  discussed.  The  question  of  the  probable  high 
cost  of  heating  caae  up  and  defendant  promised  that  if  they  would 
come  in,  she  would  help  thea  with  the  coal  out  of  her  own  pocket. 
A   lease  was  finally  signed  by  defendant  with  them  for  the  period 
frca  December  1,  1935  to  May  31,  1937  at  s  rental  of  ft*S  per  month. 
The  Nelsons  were  allowed  five  months  rent  as  consideration  for 
making  repairs  and  putting  the  house  in  a  Humble  condition.  Defendant 
testified  that  plaintiff  approved  the  rental  of  25  per  aontlu 
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This  converse. tion  was  not  denied  b  plaintiff.  The  record  doee  not 
disclose  what  made  It  necessary  for  the  Nelsons  to  bring  the  eviction 
proceedings*  Defendant  having  rented  the  premises  did  not  find  it 
easy  to  keep  her  tenants.  The  cost  of  the  coal  was  high  and 
defendant  helped  the  tenants  with  it.  Qhe  stored  her  goods  there 
rather  than  elsewhere  and  paid  the  Kelsons  '25  per  month  for  the 
rooms  occupied.  In  this  way  she  kept  the  premises  occupied  for 
the  five  "bad  years.*  The  net  result  was  that  through  defendant's 
payments  to  the  Nelsons  she  gave  free  rent  for  a  caretaker. 

The  master  found  that  the  rental  of  2b  per  month  for  the 
60  months  was  a  fair  and  reasonable  rental  for  the  portion  of  the 
premises  oocupied  by  the  Nelsons.  We  are  satisfied  that  this  finding 
is  supported  by  the  evidence.  The  allowance  made  to  the  kelsons 
for  the  decorating  and  repair  work  they  did  on  the  premises  in  lieu 
of  rent  for  the  balance  of  the  period  was  reasonable,  and  the  finding 
in  that  regard  should  not  be  disturbed. 

Turning  to  the  objection  of  plaintiff  to  the  allowance 
of  the  items  in  the  account  of  defendant  shown  in  xhibit  16  totaling 

2,155*77,  it  will  be  observed  that  the  truth  of  all  "oharged  items* 
in  this  exhibit  totaling  ?2#0SG«18  was  checked,  verified  end  admitted 
as  correct  by  counsel  for  plaintiff.  The  remaining  items  of  $93*50 
called  "cash  items*  were  proved  and  supported  by  original  bills 
rendered  to  and  n&id  by  defendant  and  put  in  the  record  as  Exhibits 
19  to  56.  As  to  defendants  credit  for  the  payment  of  taxes  for 
1933,  1935,  1936,  1938  and  1939  totaling  1,611.43  shown  in  defendant* 8 
Exhibit  18,  these  were  also  checked  end  admitted  by  counsel  for  plain- 
tiff as  having  been  paid*  The  record  also  shows  the  i.-epaire  made  by 
the  Kelsons.  It  is  clear  that  the  master  and  chancellor  properly  allowed 
the  expenditures  of  $2,153,77  made  by  defendant,  as  shown  in  her 
exhibit  18. 


ox 

Mid* 

%0fi0 

» 

■ 

hnttn 

1  •  i 


11 

Defendant  urges  that  the  olaintiff  is  not  entitled  to  en 
allowance  of  any  sum  at  recompense  for  repairs  to  the  premises. 
There  were  no  pleadings  on  this  subject.  Aft  the  hearing  olaintiff 
began  proving  uo  items  of  repair  made  by  her  after  July,  1941 
and  defendant  objected.  Plaintiff  made  no  accounting  of  her 
oceuoanoy,  nor  did  defendant  ask  or  demand  one.  Though  this  ease 
was  pending  in  the  Superior  Sourt,  no  order  was  sought  or  obtained 
for  leave  to  make  repairs,  No  evidence  was  presented  showing  any 
increase  in  the  value  of  the  oremlses  by  reason  of  the  repairs, 
3ee  Heppe  v,  Saonmanskl.  209  111.  38,  107,  tfe  agree  that  the 
position  of  defendant  as  concerns  the  repairs  made  by  her  during 
the  years  1935  to  1941,  credit  for  which  is  given  in  her  account, 
is  entirely  different,  She  received  rentals  from  the  premises  and 
rightfully  charged  against  such  rentals  the  sums  exoended  to  put 
and  maintain  the  premises  in  a  livable  condition.   .e  cannot  agree 
with  defendant  that  the  chancellor  erred  in  allowing  olaintiff  the 
sum  of  f4l  for  replacing  the  oosts  in  the  basement  and  the  further 
sum  of  24,50  for  repairing  the  windows.  These  were  necessary 
expenditures  in  order  to  conserve  the  oroperty. 

Defendant  Insists  that  the  court  erred  In  surcharging 
her  125  per  month  for  69  months  from  October  1,  1935  to  July  1, 
1941,  and  that  the  account  between  the  parties  should  be  corrected 
by  omitting  therefrom  the  sum  of  $1,725  so  surcharged  against  her, 
and  by  further  omitting  the  sum  of  70,50  allowed  to  plaintiff  for 
replaolng  the  posts  and  repairing  the  windows.  We  cannot  agree 
with  defendant,  We  are  of  the  opinion  th&t  the  chancellor  properly 
balanced  the  equities  and  made  a  Just  decision.  Plaintiff  asserts 
that  she  should  not  be  charged  with  any  part  of  the  fees  of  the 
master.  The  payment  of  costs  in  a  chancery  case  is  largely  within 
the  discretion  of  the  chancellor.  The  chancellor  has  a  right  to 
apportion  costs  on  an  equitable  basis.  Approximately  400  of  the 
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600  pages  of  testimony  before  the  mastsr  concerns  matters  relating 
to  plaintiff^  oooupaney  of  the  premises  after  1941,  repairs  made 
by  her  during  that  period  and  her  attempts  to  comoel  defendant  to 
contribute  to  the  repairs  end  upkeep  after  that  date,  3he  failed 
to  maintain  her  oosition.  Vfm  find  that  the  apportionment  of  the 
oharges  and  costs  made  toy  the  chancellor  is  fair,  for  these 
reasons  the  deorees  of  the  Superior  Oourt  of  Cook  County  are 
affirmed* 
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MR*  JUSTICE  BBREI  DELIVERED  H       ION  OF  THE  COURT. 

In  a  complaint  filed  in  the  Circuit  Court  of  Cook 
County  by  George  W,  Wyma,  a  minor,  sgainst  Be  Fay  '/onder  Cleaners, 
Inc.,  plaintiff  alleges  that  on  January  25,  1945  defendant  was 
operating  his  motor  truck  in  a  northerly  direction  in  a  certain 
alley  at  or  near  the  intersection  of  the  alley  with  59th  Street 
in  Chicago;  that  plaintiff,  a  minor,  was  a  pedestrian  crossing 
the  alley  at  its  intersection  with  59th  Street;  that  he  was 
using  all  due  care  and  caution  for  his  own  safety;  and  that  the 
defendant  so  negligently  and  carelessly  operated  his  motor  truck 
that  as  a  proximate  result  thereof  the  truck  was  caused  to  run 
into,  upon  and  against  plaintiff,  whereby  he  sustained  injuries. 
The  complaint  alleged  negligence  generally  and  specific  acts  of 
negligence,  including  the  violation  of  an  ordinance.  He  also 
charged  defendant  with  wilful  and  wanton  misconduct  in  the  opera- 
tlon  of  the  truck.  Defendant1 e   answer  denied  that  plaintiff  was 
using  due  care  for  hie  own  safety,  or  that  it  committed  any  of 
the  negligent  or  wrongful  acts  charged,  or  that  plaintiff's  injuries 
were  caused  thereby.  A  trial  before  the  court  and  a  Jury  resulted 
in  a  verdict  for  the  plaintiff  for  20,000.  At  the  close  of  all 
the  evidence  plaintiff  withdrew  the  charge  of  wilful  and  wanton 
misconduct.  Motions  by  defendant  for  a  directed  verdict  and  for 
a  new  trial  were  overruled  and  judgment  v?ae  entered  on  the  verdict. 
Defendant  appeals. 


i 

hoi; 

K 

■ 
O 

. ..   . 

i 

t«oxiX 

:*t9€f0 

I 

: 

I 

« 
I 

•      • 

B««  ;,.Id  'x  '.law 

1  ,  m  erf* 


2 

Plaintiff  ft  theory  is  that  defendant  vas  negligent  in 
thft  operation  of  its  truck;  that  plaintiff  was  In  the  exercise 
of  due  care  and  caution  for  his  own  safe)/;  thet  olaintiff  vai 
struck  by  the  front  of  the  truck  as  it  came  out  of  the  alley; 
that  because  of  defendant's  negligence  olaintiff  sustained  injuries 
of  a  serious  and  permanent  character;  that  there  was  no  material 
error  in  the  proceedings;  and  that  the  amount  of  damages  is  not 
excessive.   Defendant* s  theory  is  that  the  preoonderance  of  the 
evidence,  including  the  physical  facts,  show  thtt  olaintiff* s 
injuries  were  caused  by  his  olimblng  on  the  rear  bumoer  of  the 
truck  and  not  by  being  struck  by  the  front  of  the  truck;  that 
plaintiff's  injuries  were  not  caused  by  any  negligence  on  the 
part  of  defendant;  that  the  injuries  were  caused  by  the  negligence 
of  plaintiff;  and  that  the  damages  are  grossly  excessive. 

The  mishap  occurred  on  Thursday,  January  25,  1946  at 
about  3:15  p.m.  on  the  south  side  of  59th  Street.   It  was  daylight 
and  visibility  vas  good.  Fifty  Ninth  Street  runs  in  an  easterly 
and  westerly  direction  and  has  double  street  car  tracks.  An 
alley,  running  in  a  northerly  and  southerly  direction,  enters 
59th  Street  from  the  south,  but  does  not  extend  north  of  that  street. 
The  alley  is  from  125  to  150  feet  west  of  Princeton  avenue,  a 
street  running  In  a  northerly  and  southerly  direction.   The  alley 
crosses  the  south  sidewalk  on  S9th  Street  and  at  this  point  is 
about  15  feet  wide.  There  are  stop  signs  regulating  traffic, 
requiring  the  59th  Street  traffic  to  stop  before  crossing  Princeton 
Avenue,  a  through  street.  There  are  signs  west  of  Princeton  Avenue 
on  59th  Street  warning  motorists  that  there  is  a  school  in  the 
vicinity.  On  the  northwest  corner  of  Princeton  Avenue  and  59th 
Street  is  St.  Martin* s  Church.  The  church  and  school  orooerty 
extend  west  from  Princeton  Avenue  along  the  north  side  of  59th  Street 
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to  a  point  west  of  the  alley  as  projected.  Juet  north  of  the  ohurok 
on  the  vest  side  of  Prinoeton  Avenue  Is  St.  Martin* s  Sohool.  On 
the  east  line  of  the  alley  and  the  south  line  of  59th  street  there 
is  a  frame  shed  which  obstructs  the  view  to  the  east  as  a  person 
proceeding  north  emerges  from  the  alley  onto  89th  Street,  west  of 
the  alley  and  on  the  south  side  of  59th  street  la  a  cottage  which 
sets  back  from  the  south  line  of  59th  street  and  some  dist&noe 
vest  of  the  west  line  of  the  alley.  The  sidewalk  on  the  south  side 
of  59th  Street  adjoins  the  south  building  line  of  the  street,  & 
parkway  separates  the  south  sidewalk  from  the  curb,  the  grade  of 
the  alley  is  somewhat  higher  than  the  grade  of  the  t>aveaient  of  the 
street,  so  that  in  going  north  out  of  the  alley  there  is  a  small 
decline  in  the  roadway  from  the  alley  toward  the  street.  A  consider- 
able amount  of  snow  had  fallen  on  the  street  and  in  the  alley  and 
at  the  time  of  the  occurrence  snow  had  been  piled  up  along  the  curb 
and  in  the  parkway  and  lay  In  ridges  at  the  mouth  of  the  alley.  The 
record  does  not  show  the  total  width  of  59th  street  from  building 
line  to  building  line,  nor  the  width  of  the  south  sidewalk  or  of 
the  parkway  between  the  sidewalk  and  curb,  but  these  measurements 
can  be  approximated  from  the  photographs  introduced,  There  was 
testimony  that  the  width  of  59th  Street  is  40  to  45  feet,  but 
apparently  the  witness  referred  to  the  width  from  ourb  to  curb* 
Photographs  of  the  truck  show  it  to  be  an  automobile  with  enclosed 
body,  sometimes  referred  to  as  a  panel  body,  designed  for  delivery 
of  light  parcels,  Some  of  the  witnesses  speak  of  it  as  a  laundry 
truck. 

George  Wyma,  the  plaintiff,  *ras  born  February  12,  193? 
and  became  3  years  of  ftgsj  on  February  12,  1945,  At  the  time  of 
the  occurrence  he  lacked  19  days  of  being  8  years  old.  He  was  a 
pupil  in  first  grade  at  It,  Martin* s  school.  He  WftJ  also  in  first 
grade  in  that  school  the  year  before  and  was  repeating  his  first 
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grade  work  at  the  time  of  the  mishap.  Plaintiff* e  parent*  lived 

at  406  west  60th  Street,  which  ie  a  short  distance  west  of  Princeton 

Avenue  and  one  blook  south  of  59th  street.  He  had  been  attending 
sohool  on  that  day  and  was  on  his  way  home.   He  had  crossed  59th 
Street  at  the  west  crosswalk  of  59th  Street  and  Princeton  Avenue 
and  was  proceeding  west  along  the  south  sidewalk  of  59th  itreet 
when,  in  some  manner,  he  caiae  in  contact  with  defendant's  truck 
while  the  truck  was  moving  north  out  of  the  alley  into  59th  street. 
Op  to  this  point  there  Is  no  dispute  in  the  evidence.  There  is  a 
conflict  in  the  evidence  as  to  what  plaintiff  was  doing  as  he 
approaohed  the  alley,  how  he  came  in  contact  with  the  truck,  what 
part  of  the  truck  he  came  in  contact  with  and  the  exact  cause  of 
hie  injuries. 

Defendant  maintains  that  the  verdict  is  contrary  to  the 
manifest  weight  of  the  evidence  and  that  the  court  erred  in  over- 
ruling  its  motion  for  a  new  trial.  Plaintiff  ineists  that  the 
verdict  is  supported  by  and  in  accordance  with  the  weight  of  the 
evidence.  When  the  truck  came  out  of  the  alley  onto  the  street  an 
e&stbound  oar  was  approaching  the  alley  from  the  west  and  some  distance 
west  of  the  alley  at  that  time.  The  witnesses  vary  in  their  estimate 
of  the  distance  the  street  car  was  west  of  the  alley  tfhen  the  truck 
entered  the  street.  James  Dougherty,  defendant* I  driver,  says  the 
street  car  was  approximately  150  feet  or  so  west  of  the  alley  when 
the  truck  started  town  the  incline  to  enter  the  street.  Plaintiff's 
witnesses  say  that  when  the  truck  entered  the  street  the  distance 
between  the  street  oar  and  the  alley  was  much  less  than  150  feet. 
The  truck  turned  east  on  the  e&stbound  street  ear  track  ahead  of 
the  street  car  and  proceeded  to  Princeton  Avenue,  where  it  turned 
north  and  continued  north  on  Princeton  Avenue  to  about  53rd  street. 
There  the  driver  stooped  to  make  a  delivery  and  was  overtaken  by  a 
policeman  who  had  followed  him  in  another  car  from  the  soene  of  the 
mishap.  The  driver  testified  that  he  vas  unaware  of  the  mishap 
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and  had  no  knowledge  of  it  until  ho  ooliceaan  told  hi a  about  it. 
Also  proceeding  in  an  easterly  direction  on  99th  street  at  the  time 
was  an  automobile  traveling  west  of  the  street  ear  and  operated 
by  Michael  Bovenlzer. 

In  addition  to  the  testimony  of  olalntiff  in  his  own 
behalf*  he  called  five  witnesses  to  testify  to  facte  and  circum- 
stances connected  with  or  tending  to  show  the  cause  of  the  mishap, 
namely,  Michael  Boveniter,  Mabel  Callaghaa,  Francis  dagine,  Jr., 
Josfph  Harlin  and  Florence  Marks,  These  witnesses*  with  the 
exception  of  Mr,  Bovenixer,  were  riding  on  the  street  oar.  Mr, 
Bovenixer  testified  that  he  did  not  see  the  mishap,  Mrs,  Marks, 
who  was  riding  in  the  street  car,  testified  that  when  she  first 
saw  the  boy  he  was  lying  on  the  west  side  of  the  alley  between  the 
sidewalk  and  the  curbing.  On  behalf  of  defendant  three  witnesses 
testified  to  the  facts  connected  with  or  tending  to  show  the  cause 
of  the  mishap.  The  first  of  these,  James  Dougherty,  driver  of  the 
truck,  testified  that  he  did  not  see  the  mishap  and  that  he  did  not 
know  of  it  until  his  truck  was  overtaken  by  the  policeman.  The 
other  two  witnesses  called  by  defendant  were  Kenneth  •  eilly  and 
Thomas  Hyan,  two  school  boys  of  about  plaintiff'©  age,  who  were 
attending  Bt,  Martin's  School  and  who  were  also  going  home  from 
school  at  the  time  and  vre   proceeding  along  the  south  sidewalk  of 
59th  street  between  Princeton  Avenue  and  the  alley  and  were  behind 
or  to  the  east  of  plaintiff  when  he  was  hurt,   Kenneth  leilly 
testified  that  he  and  plaintiff  were  going  home  from  school;  that 
just  before  the  occurrence  he  was  running  after  aeorge;  and  that 
they  were  playing  a  game  called  "Cowboys,"  On  cross  examination 
he  said  that  he  "did  not  see  the  truck  hit  him";  that  he  saw  the 
truck  come  out  of  the  alley;  that  it  did  not  stop;  and  that  the 
left  side  "where  the  light  is",  meaning  the  headlight,  hit  plaintiff, 
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Thomas  Ryan,  on  direct  examination,  testified  that  the  three  boys 
were  running;  that  they  were  playing  a  game  called  "Cowboys";  that 
plaintiff  was  in  front  and  Kenneth  behind  him;  and  that  the  ear 
came  out  of  the  alley  and  he  "slid  right  underneath  it,  and  then 
George  was  hurt."  On  cross  examination  he  testified  that  on  the 
day  before  he  testified  he  wae  in  the  office  of  the  attorney  for 
plaintiff  who  asked  him  to  tell  what  he  remembered;  that  he  told 
the  attorney  at  that  time  that  the  truck  hit  plaintiff  as  it  cane 
out  of  the  alley;  that  he  saw  the  >«uck  come  out  of  the  alley;  that 
the  truck  was  going  fast}  and  that  after  the  truck  hit  plaintiff 
the  conductor  came  over  and  milled  him  over  to  the  left  aide.  It 
also  appears  that  this  attorney  asked  the  boy  to  indicate  on  a 
photograph  where  the  truck  hit  plaintiff  and  the  boy  pointed  out 
the  place  on  the  picture  "indicating  the  west  side.* 

Plaintiff  testified  that  he  was  going  home  from  school 
with  Tommy  and  Kenneth;  that  he-  was  on  the  sidewalk  on  the  south 
side  of  59th  street;  that  he  was  the  first  one  down  the  street;  that 
they  had  been  playing  a  game  that  day;  that  the  other  boys  were  a 
"couple  of  blocks*  behind  hla;  that  they  (the  other  boys)  had 
crossed  Princeton  Avenue  right  there  at  59th  Street;  that  they  were 
back  towards  Princeton  Avenue;  that  they  were  walking;  that  he 
(plaintiff)  was  walking  fast;  that  he  wanted  to  hurry  home;  that, 
acoording  to  a  point  indicated  on  a  photograph,  he  was  at  the  west 
side  of  the  alley  when  he  was  hit;  and  that  tha  next  thing  be  knew 
he  was  in  the  hospital.  The  adult  witnesses  for  olaintiff  did  not 
see  plaintiff  before  he  came  in  contact  with  the  truck,  did  not  know 
where  he  came  from  or  what  he  was  doing  when  he  came  in  contest  with 
the  truck.  Defendants  driver  testified  that  he  drove  north  slowly 
through  the  alley;  that  when  he  came  to  the  end  of  the  alley  he 
brought  the  truck  to  a  stop;  th&t  he  looked  to  the  right  and  saw 
children  down  the  block  coming  towards  him;  that  he  looked  to  the  left 
and  saw  a  street  car  down  the  street  150  feet  or  so;  that  he  out 
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his  car  In  flrat  gear  and  started  to  pull  out  of  the  alloy  slowly, 
lost  than  five  allot  an  hour;  that  ae  ho  did  so  his  wheels  seemed 
to  bind  on  theloy  pavement,  but  suddenly  let  go  and  he  made  a  right 
turn;  that  he  stopped  at  59th  Street  and  turned  left  and  headed 
north  on  Princeton  Avenue;  that  he  drove  to  53rd  Street  and  Princeton 
Avenue,  where  he  stopped  to  deliver  a  suit  of  clothing  at  the 
hone  of  his  mother;  that  he  made  several  stops  for  traffic  signs 
between  59th  and  53rd  streets;  that  when  he  had  been   at  his  mother's 
house  a  few  minutes  a  policeman  arrived  and  told  him  that  there 
had  been  an  accident;  that  this  was  the  first  knowledge  he  had  of  it; 
that  he  then  drove  back  to  the  scene  with  the  policeman;  that  there 
he  saw  the  boy  propped  up  on  some  clothing  at  the  side  of  the  curbing; 
that  that  was  the  first  time  he  saw  the  boy;  that  he  did  not  see 
the  boy  at  all  as  he  came  out  of  the  alley;  that  he  could  see  the 
front  of  hie  automobile  from  where  he  was  sitting;  that  as  he  came 
out  of  the  alley  he  did  not  see  any  little  boy  walk  in  front  of  or 
come  in  contaot  with  his  oar;  that  he  did  not  feel  any  bump  or  impact, 
or  hear  any  noise  of  anyone  coming  up  against  the  side  or  the  front 
of  his  car;  that  when  he  came  up  to  59th  Street  he  brought  his  truck 
to  a  stop;  that  he  did  that  because  of  his  knowledge  of  the  sidewalk 
and  of  the  traffic  conditions,  also,  because  hi®  view  was  blocked 
from  the  right  by  a  shed  on  hi®  right;  that  when  he  stooped  the  nose 
of  his  truck  would  be  stuck  out  about  a  foot  and  a  half;  that  when 
he  stopped  the  truck  there  he  could  not  see  to  the  right;  that  he 
put  his  truck  in  first  gear  and  proceeded  slowly  out;  that  he  was 
standing  still  when  he  put  the  truck  in  gear;  that  as  you  go  out 
about  two  feet  your  view  to  the  right  begins;  that  it  came  out  so 
slowly  that  he  gradually  would  see  to  the  right;  that  when  he  started 
the  truck  up  he  oould  not  eee  east  of  that  building  on  his  right 
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hand  aide;  that  after  starting  the  truck  up  the  firat  tine  he  atopped 
again;  that  there  la  an  Incline  there  and  he  stepped  ae  he  went 
down  the  incline;  that  he  went  down  slowly;  that  he  had  creased  the 
sidewalk  when  he  made  his  other  stop,  which  waa  a  complete  atop; 
that  when  he  came  to  this  second  complete  stop  the  front  wheel  or 
front  of  his  truck  was  about  in  line  with  the  curbing  of  the  street; 
that  the  rear  wheels  of  his  truck  at  that  time  would  be  about  the 
half  way  section  of  the  sidewalk;  that  when  he  looked  to  the  right 
as  he  came  out  slowly  and  got  his  vision,  he  saw  children  at  the 
corner  coming  towards  him,  100  feat  away;  that  this  was  the  only 
time  he  saw  the  children;  that  at  that  time  the  truck  ?«res  level  with 
the  curb  and  the  rear  end  would  be  about  half  way  across  the  side* 
walk;  that  when  he  first  saw  the  children  was  when  he  nulled  out  and 
got  his  viaion;  that  as  he  started  to  pull  out  slowly  he  looked  to 
the  right  and  saw  the  children;  that  when  he  saw  the  children  the 
front  wheels  of  his  truok  were  on  the  sidewalk  and  the  children  he 
saw  were  coming  towards  his;  that  when  he  saw  the  children  with  his 
truck  across  the  sidewalk  they  were  a  distance  of  at  least  50  feet 
from  him;  that  the  street  oar  when  he  first  saw  it  was  to  the  left 
down  at  the  viaduct  about  125  feet;  that  at  that  time  the  truck  was 
on  the  walk;  that  that  was  the  first  time  he  saw  the  street  #ar$  that 
when  he  came  up  to  the  alley  there  was  nothing  to  obstruct  his  view 
on  the  left;  that  the  view  to  the  right  was  the  side  he  was  interested 
in;  that  as  far  as  the  left  was  concerned  the  traffic  waa  clear;  that 
he  looked  right  first,  then  he  looked  left  when  the  street  car  was 
down  by  the  viaduct;  th&t  when  his  wheels  touched  the  end  of  the  curb 
the  rear  wheels  were  holding  on  the  ice,  and  the  street  car  was 
coming  at  the  same  time;  that  he  was  stalled  there  because  the  wheels 
had  been  locked  and  when  the  street  oar  was  15  or  SO  feet  away  he 
was  starting  to  pull  out  of  the  interlocking  of  the  wheels;  that  he 
did  not  know  how  fast  the  street  car  was  coming;  that  he  looked  at 
It  and  formed  the  opinion  he  would  be  able  to  get  out  of  there  without 
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any  trouble;  that  at  no  time  did  he  see  any  children  In  front  of 
hie  ear;  and  that  It  was  broad  daylight,  but  cloudy  and  foggy. 

In  his  brief  defendant  also  summarizes  the  testimony  of 
the  occurrence  witnesses  called  by  plaintiff.  Defendant  oarefully 
analyzes  the  testimony  of  and  argues  therefrom  that  the  reliable 
and  credible  testimony,  taken  in  conjunction  with  the  physical 
facts,  shows  that  plaintiff  was  not  struck  by  the  front  of  defendant* 5 
truck,  as  contended  by  plaintiff;  that  the  only  explanation  of  hie 
mishap  consistent  with  the  reliable  testimony  and  the  ohysieal  facts 
Is  that  plaintiff  passed  behind  the  truck  as  it  came  out  of  the 
alley  and  climbed  on  to  the  rear  bumper  of  the  truck  near  the  left 
fender,  and  that  he  lost  his  hold  on  the  truck  as  it  oassed  over 
the  ice  at  the  mouth  of  the  alley  and  fell  off  in  the  alley.  We 
have  read  the  transcript  of  the  testimony  and  have  carefully  con- 
sidered the  analysis  of  the  testimony  made  by  the  attorneys  for 
the  respective  parties. 

At  the  time  of  tfefcmlshap  there  was  in  effect  an  ordinance 

of  the  01 ty  reading; 

*The  operator  of  a  vehicle  emerging  from  an  alley,  drive- 
way, or  garage  shall  stop  such  vehicle  isaaedlately  prior  to  driving 
onto  a  sidewalk,  or  across  a  sidewalk  line  projected  across  such 
alley,  shall  sound  the  horn  of  said  vehicle,  and  shall  exercise 
extraordinary  care  in  driving  upon  said  sidewalk  or  across  such  line." 

There  was  credible  evidence  that  defendants  truck  was  driven  across 

the  sidewalk  without  stopping  and  without  sounding  «  horn.  From 

the  testimony  the  Jury  could  reasonably  find  that  plaintiff  was 

struck  by  defendant1 s  truck  &n&   left  lying  in  the  street*  The 

driver  was  familiar  with  the  scene  of  the  mishap,  knew  the  nearby 

presence  of  the  school  in  the  neighborhood,  and  that  at  3 l 00  p.m. 

the  pupils  would  be  discharged  from  their  classes  and  on  their  way 

home,  and  that  as  he  drove  through  the  alley  he  had  to  cross  a 

sidewalk  on  which  children  might  be  walking  or  running.  There  was 
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competent  evidence  that  the  plaintiff,  &  child  of  the  age  of  seven 

years,  v;ae  on  the  south  sidewalk  of  59th  Street  at  the  tine  of  the 

ooourrcnoe;  that  defendant's  truok  wag  traveling  north  In  the  alley; 

that  the  truck  did  not  stop  at  the  sidewalk  but  nulled  out  into 

59th  Street}  that  plaintiff  was  at  the  vest  side  of  the  alley  when 

he  was  struck,  having  almost  completed  crossing  the  alleyway;  that 

the  street  car  and  automobile  moving  east  in  59th  Street  wsre  forced 

to  come  to  an  emergency  stop  to  avoid  striking  defendant's  truck; 

and  that  defendant's  truok  swerved  over  on  the  north  side  of  59th 

Street  and  then  proceeded  east  to  Prineeton  Avenue,  where,  without 

stopping  as  required  by  the  signs  at  that  intersection,  It  entered 

Princeton  avenue  and  made  a  left  turn.  We  are  satisfied  that  the 

testimony  presented  a  Jury  question  as  to  the  allegations  of 

negligence  on  the  part  of  defendant  and  of  due  care  on  the  part  of 

plaintiff  and  that  the  court  was  right  in  overruling  defendant's 

motion  for  a  new  trial,  ie  find  that  the  judgment  is  not  against 

the  manifest  weight  of  the  evidence* 

Defendant  urges  that  it  warn   error  to  give  Instruction 

So.  11,  requested  by  alaintiff,  reading  as  follows J 

*If  you  find  from  the  preponderance  of  the  evidence  in 
this  case  that  the  plaintiff  at  the  time  of  the  happening  of  the 
occurrence  in  question  was  of  the  age  of  seven  years*  then,  in 
law,  the  degree  of  care  of  the  plaintiff  was  that  which  an 
ordinarily  prudent  boy  of  the  plaintiff's  age,  experience,  intelli- 
gence and  capacity  would  have  exercised  under  the  same  or  similar 
circumstances. * 

Plaintiff  was  seven  years  and  eleven  months  of  age  at  the  time  of 
the  occurrence  and  the  law  charged  him  with  using  such  care  for  hie 
own  safety  as  a  person  of  his  age,  capacity,  intelligence  and 
experience  would  use  under  like  circumstances.  What  is  such  reason- 
able care  Is  a  question  of  fact  for  the  Jury.   See  C.  C.  C.  &  St. 
L.  H.  r»  0o»  v.  Scott.  Ill  111.  App.  834;  Fannon  v.  Morton.  228  111. 
4pp*  415.  Defendant  asserts  that  the  jury  would  understand  this 
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Instruction  to  mean  thst  if  plaintiff  was  over  seven   years  of  age, 
then*  In  law,  he  was  using,  at  the  tlse  of  the  mishap,  such  ears 
for  his  own  safety  as  a  person  of  his  age,  experience.  Intelligence 
ana  capacity  would  use,  thus  leaving  the  Jury  to  understand  that 
there  was  no  occasion  for  the  Jury  to  give  any  consideration  to  the 
question  of  plaintiff1*  due  care;  that  the  giving  of  the  instruction 
deprived  the  defendant  of  its  right  to  have  the  Jury  r>ass  on  a 
cuestion  material  and  essential  to  plaintiff1 ■  right  to  recover; 
and  that  this  error  can  only  be  corrected  bjr  granting;  defendant  a 
new  trial  in  which  it  can  tee  accorded  the  right  to  have  the  Jury 
pass  on  the  question  of  Its  liability  under  proper  instructions. 
Defendant  states,  and  ws  agree,  thst  the  question  as  to  whether 
plaintiff  used  due  care  for  his  own  safety  was  a  substantial  one 
under  the  evidence  in  the  case}  that  an  Instruction  on  a  material 
and  substantive  Issue  must  not  only  state  the  law  correctly,  but 
the  instructions,  as  a  whole,  must  not  be  misleading;  and  that  an 
erroneous  instruction  for  one  party  is  not  cured  by  a  oorreot 
instruction  for  the  adverse  party  on  the  fame  subject,  to  agree 
that  on  material  and  substantive  issues  the  instructions  as  s  whole 
must  be  accurate,  consistent  and  not  contradictory  or  misleading. 

%'e  do  not  regard  the  Instruction  as  peremptory.  It  does 
not  direct  a  verdict  or  amount  to  directing  a  verdict.  Plaintiff, 
in  submitting  the  instruction,  should  have  used  the  word  "required* 
after  the  words  "the  degree  of  eare%  We  do  not  believe  that  the 
Jurors  would  understand  or  th&t  they  understood  this  instruction 
to  tell  them  that  the  plaintiff  wao,  in  fact,  exercising  that  degree 
of  care  required  of  a  child  of  his  age,  experience,  intelligence 
and  capacity*  We  agree  with  plaintiff  that  to  accept  defendant* s 
argument  requires  ignoring  the  last  clause  of  the  sentence  commencing 
with  "would  have  exercised11  and  that  these  words  begin  a  clause 
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modifying  and  exolalning  the  preceding  clause;  thr.-t  the  two  clauses 
taken  together  fen  a  conditional  sentence;  and  that  when  the 
sentence  is  considered  as  a  whole,  its  context  is  conditional  in 
nature.   It  was  oonoerned  with  only  one  element,  namely,  the  plain* 
tiff1 s  care.  Defendant's  given  instruction  Wo.  12  told  the  jury 
that  contributory  negligence  was  «  defense;  that  contributory 
negligence  means  a  failure  by  the  person  injured  to  exercise  ordinary 
care  for  his  own  safety;  and  that  contributory  negligence  means  such 
conduct  on  the  part  of  the  plaintiff  as  prevents  him  from  recovering. 
It  is  our  view  that  the  instructions  as  a  whole  were  not  misleading. 

Finally,  defendant  maintains  that  the  damages  are 
excessive.  Plaintiff  was  taken  from  the  scene  of   the  occurrence  to 
St.  Bernard* s  Hospital,  where  he  remained  for  two  months,  or  from 
January  25  to  March  25,  1945,  when  he  was  taken  home*  While  in 
the  hospital  he  km  under  the  sole  care  of  tfr#  Arthur  fr,  Conrad,  the 
family  physician,  and  after  he  returned  home  ftf#  Conrad  visited  him 
a  few  times  at  his  home,  fhen  olalntiff  went  to  the  doctor1 a  office 
for  examination  at  first  twice  and  then  once  a  week  and  he  was  still 
seeing  the  doctor  at  the  time  of  the  trial  in  May,  1946#  He  was 
confined  to  his  bed  the  greater  part  of  the  time  he  was  in  the  hospital, 
but  beginning  February  16,  1945  he  was  first  ^p   in  a  whesl  chair  and 
then  every  day  thereafter  he  was  up  in  a  wheel  chair  for  various 
times,  15  minutes,  and  then  30  minutes,  and  then  later  he  was  up  30 
minutes  in  the  morning  and  30  minutes  in  the  afternoon  until  March  20th, 
On  March  20th  he  was  up  walking  about  and  he  continued  to  walk  about 
part  of  the  time  until  he  left  the  hospital  on  March  25th.   Mmm  he 
left  the  hospital  he  was  walking  on  his  feet  without  assistance,  but 
was  wearing  a  brace.  Three  doctors  testified  on  behalf  of  olaintiff 
as  to  his  injuries,  namely,  Dr.  rtaur  a.  Conrad,  Pr»  Horace  Turner 
and  Br.  Leon  Aries.  Dr.  Yuraer  did  not  see  the  boy  until  February  22, 
1946,  more  than  a  year  after  the  occurrence,  and  Dr.  Aries  first 
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saw  him  on  March  8,  1946,  The  attention  of  these  two  doctors 
was  oonflnad  to  malting  a  nhyaloal  examination  and  taking  X-raye. 
The  defendant  oalled  Pr.  Clarence  Hennan,  Dr.  rlc  Oldberg  and 
Dr.  Edward  L.  Compere*  Dr.  Herman  examined  the  boy  at  the  hospital 
at  the  request  of  defendant  on  February  7,  1945,  when  he  examined 
the  Xwrays  which  had  be®n  taken  at  the  hospital.  Dr.  "Ldberg 
and  Sr.  Compere  did  not  have  an  opportunity  to  examine  the  boy 
and  testified  as  experts  aa  to  their  findings  and  conclusions 
regarding  the  injuries  as  shown  by  the  X-rays  and  the  facts  based 
on  a  hypothetical  question* 

There  was  evidence  that  prior  to  the  occurrence  plaintiff 
was  in  good  health;  that  he  bad  never  been  previously  injured  in 
the  head  or  nettle;  that  when  Dr.  Conrad,  the  fatally  physician,  visited 
him  at  the  hospital  on  the  afternoon  the  injuries  were  suffered, 
he,  plaintiff,  was  unconscious,  In  a  state  of  shock  and  had  sustained 
numerous  contusions  and  bruises  on  the  body;  that  Dr.  Conrad 
remained  with  hla  about  an  hour;  that  when  he  saw  him  again  at  8:50 
that  evening  he  had  regained  consciousness;  that  Dr.  Conrad* s 
findings  were  inability  of  the  patient  to  move  his  head  or  neck,  a 
severe  pain  radiating  into  the  head  from  the  neck,  an  absence  of 
the  deep  and  superficial  reflexes  of   the  body,  the  loss  of  sensation 
in  the  lower  limb  and  a  marked  rigidity  of  the  posterior  of  the 
neck  muscles;  that  these  conditions  indicated  an  injury  to  the 
spinal  column;  that  or,  Conrad  put  the  boy  in  an  apparatus  known 
as  a  halter;  that  plaintiff  remained  in  the  halter  for   one  week; 
that  a  plaster  of  pari*  cast  encasing  the  head,  neck  and  chest 
was  applied  during  that  week  so  as  to  maintain  the  position  of 
hyperextenskon;  that  for  six  weeks  the  cast  remained  on;  that  prior 
to  its  removal  a  brace  was  ordered  to  maintain  the  position  of 
the  cervical  vertebrae;  that  it  v&a  made  of  steel  and  had  leather 
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padding;  that  it  encased  the  head  and  neck  while  its  lower  portion 
rested  on  the  head  and  chest;  that  the  brace  vai  worn  flay  and  night 
for  six  monthe;  th&t  the  doctor  prescribed  that  he  be  nermitted 
to  take  the  brace  off  for  a  day  or  two  at  a  time,  but  found  that 
he  complained  of  pain  in  the  neok  without  it  and  that  there  was 
some  swelling  when  it  wss  absent ;  that  Pr.  Conrad  noticed  that 
there  waa  a  limitation  of  motion  in  onening  and  closing  the  jaw, 
also  a  recession  of  the  lower  Jaw,  conditions  which  were  not 
present  before  the  occurrence;  that  he  found  olaintlff  inarticulate 
and  having  difficulty  in  pronouncing  words;  that  plaintiff  also 
lost  weight,  was  given  to  vomiting;  that  there  was  an  in&bility 
to  assimilate  his  food;  that  he  is  still  under  the  doctor's  care 
and  TOKxag  wearing  the  brace  st  the  doctor's  direction;  that  since 
September,  1§45  ha  has  been  attending  a  school  for  erioolsd 
children;  that  a  bus  takes  him  to  and  from  school;  that  he  now 
wears  glasses;  th&t  he  complains  of  head  seine;  and  that  at  times 
his  arm  gets  sleepy. 

Dr*   Leon  Aries,  a  surgeon,  who  examined  olaintiff  on 
March  8,  1946,  testified  that  on  flexing  plaintiff's  head  forward 
the  head  could  be  moved  down  into  a  position  allowing  the  chin  to 
oome  within  two  inches  of  the  chest;  thet  this  is  approximately 
80$  of  the  normal  flexion;  that  on  moving  the  head  backward  there 
was  only  about  §0,^  of  the  normal  motion;  that  on  moving  the  head 
to  the  right  and  left  the  child  likewise  had  only  50$  of  the  normal 
motion;  that  these  conditions  are  permanent;  that  on  moving  the 
head  he  found  the  ereetor-eplne  muscles  to  be  in  a  state  of  spasm, 
i  condition  indicative  of  an  attempt  on  the  part  of  the  body  to 
iiismobillze  that  portion;  th  t  this  indicated  an  underlying  oathology; 
that  an  examination  of  the  mouth  revealed  th»t  the  Jaw  could  be 
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mored  to  only  60#  of  ltg  normal  range  of  motion;  thst  there  was 
also  a  mal-oecluslon  of  the  Jaw,  meaning  that  hie  upper  and  lower 
teeth  did  net  meet  properly;  that  the  uooer  teeth  protruded 
approximately  three  eight*  of  an  lnoh  beyond  the  lower  teeth; 
that  witness  was  of  the  opinion  thet  the  condition  of  the  teeth 
is  permanent;  ana  that  the  X-rays  taken  the  day  of  the  occurrence 
show  a  linear  crack  in  the  right  portion  of  the  surface  of  the 
first  cervical  vertebra  and  showed  the  odontoid  process  of  the 
second  cervical  vertebra  to  be  fractured  so  that  the  cervical 
body  was  dislocated.  Br.  Horace  B.  Turner  read  plaintiff's 
Exhibit  12,  an  X-ray  taken  January  25,  1945.  It  showed  a  fracture 
through  the  odontoid  process  of  the  second  cervical  vertebra  and 
also  a  fracture  through  the  first  cervical  vertebra*  Dr.  Turner 
also  diagnosed  plaintiff's  Exhibit  27,  an  X-ray,  sb  indies ting 
the  disk  between  the  second  and  third  cervical  vertebrae  to  be 
eubluxated.  He  testified  that  the  disk  is  a  cushion  of  fibrous 
material  located  between  the  vertebrae;  th&t  in  its  center  is  a 
gelatinous  material  which  acts  as  a  shook  absorber;  that  the  disk 
helps  absorb  the  shocks  of  the  body;  that  by  subluxation  is  meant 
■  partial  dislocation  of  one  bone  on  the  other;  that  the  effect  of 
this  condition  subjects  the  disk  to  an  abnormal  stress  and  exerts 
pressure  on  the  nerves  of  that  region;  and  th*t  in  witness's 
opinion  these  conditions  are  permanent* 

Br.  Clarence  Hennan  testified  th^.t  he  has  practiced 
medicine  and  surgery  in  Chicago  since  1S17  on  the  staff  of  several 
hospitals;  thet  at  the  request  of  defendant  he  examined  plaintiff 
and  the  X-rays  at  the  hospital  on  February  ?,  1345;  that  plaintiff 
was  then  in  a  cast;  that  he  could  not  make  a  complete  examination 
because  of  the  cast;  that  he  examined  the  eyes  and  that  they  were 
negative;  that  the  pupils  were  round  and  equal  and  reacted  to 
light  and  distance,  which  signified  there  was  no  brain  injury;  that 
the  nose  was  normal;  that  the  ears  were  normal;  that  there  was 
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no  paralysis  of  the  face;  that  he  answered  ..ueetlons  alertly;  that 
he  was  bright  and  alert,  sitting  up  and  playing  in  bed;  that  there 
were  some  bruises  and  laoerations  but  no  deep  injuries;  th-t  his 
reflexes  were  normal;  that  there  was  no  paralysis;*  that  the  tendon 
reflexes  in  the  itnee  and  foot  reacted  normally  and  were  negative; 
that  Exhibit  12,  the  X-ray  taken  on  January  25,  1945,  whioh  witness 
also  examined  on  his  visit  to  the  hospital,  shows  the  first  oervloal 
vertebra  to  be  slightly  displaced  laterally  about  2   mm.,  and  that 
some  injury  eould  put  it  out  of  place;  that  as  to  Exhibit  16  taken 
on  January  30,  1945,  whioh  he  also  saw  at  the  hospital  at  the  time 
of  his  visit,  witness  said  that  the  film  Is  not  as  clear  as  it 
should  be,  but  it  appears  in  comparison  with  the  other  film 
(Exhibit  12)  that  the  first  cervical  vertebra  is  back  in  its  normal 
position;  that  he  did  not  see  any  evidence  of  any  fracture  in 
either  film;  that  as  to  Exhibit  27,  taken  February  22,  1946  by 
Dr.  turner,  witness  said  that  the  bodies  of  the  vertebrae  appear 
to  be  intact;  that  the  intervertebral  spaces  are  normal;  that  the 
spinous  processes  appear  to  be  norra&l;  th&t  he  did  not  see  tk^j 
evidence  of  any  healed  fractures  in  the  picture;  that  in  this  film 
the  bodies  of  the  first  and  second  vertebrae  are  closer  togather 
than  normally;  th&t  he  did  not  see  plaintiff  after  February  ?th; 
that  what  he  found  was  a  dislocation  of  the  first  cervical  vertebra; 
that  whether  the  dislocation  was  due  to  the  injury  ns  eould  not 
determine;  and  that  the  film  did  not  indicate  whether  it  was  a 
fresh  dislocation  or  otherwise. 

Dr.  Erie  Oiaberg  stated  that  he  is  a  neurologist  and  a 
neurological  surgeon;  that  he  la  a  complete  specialist  in  that  field; 
that  he  is  the  head  of  the  department  of  neurological  surgery  at 
the  University  of  Illinois;  and  that  he  did  not  examine  the  olaintiff. 
His  testimony  was  confined  to  the  interpretation  of  the  X-rays 
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introduced  as  ; xhlbits  S  to  21  and  25  to  30.  He  explained  in 
detail  his  interpretation  of  each  of  these  films.  He  salt  that 
none  of  the  films  shows  any  abnormal  condition  or  any  pathology; 
and  that  each  of  the  nlcturos  exhibited  a  perfectly  normal  condition 
of  the  parts  of  the  body  which  they  represented.  Regarding  r.xhibit 
12  witness  testified  that  he  did  not  see  any  abnormality  in  this 
oioture  that  ho  oould  say  «M  due  to  trauma;  that  the  f?*ct  that 
the  films  were  those  of  a  young  person  could  be  told  from  the  size 
of  the  bones  and  also  from  the  fact  that  the  vertebral  rami  is 
not  completely  calcified;  that  the  growing  ooint  of  that  pleoe 
of  bone  is  still  cartilage  and  therefore  does  not  show  in  .-ray; 
that  all  bones,  the  bones  of  th*  skull,  the  long  bones  and  the 
bones  of  the  spine,  start  out  as  being  mostly  nieces  of  cartilage 
in  which  there  are  centers  of  ossification;  that  as  time  goes  on 
until  one  reaches  the  age  of  26,  this  calcification  keeps  on  increas- 
ing, and  finally  the  entire  outline  of  the  adult  bone  can  i>@  seen 
by  X-ray,  but  in  a  young  person  so  much  of  it  as  i3  still  cartilage 
and  is  not  completely  calcified  cannot  be  seen  in  X-rays;  that 
Exhibit  16  is  a  view  of  the  upper  oart  of  the  eervic&l  aplne,  that 
is,  the  spine  and  the  neck  through  the  open  mouth;  that  it  shows  the 
second  and  third  cervical  vertebrae  from  that  view;  that  he  saw 
nothing  abnormal  in  that  X-ray;  that  he  did  not  see  the  first 
cervical  vertebra  completely  in  that  view;  that  he  did  not  see  any 
evidence  of  any  fracture  or  any  abnormality  or  deformity  in  that 
X-ray;  that  Exhibit  27  is  a  lateral  view  of  the  cervical  spine  of 
a  child,  with  all  of  his  second  teeth  coming  in;  that  this  spinal 
column  is  perfectly  normal  as  is  the  vertebral  canal  through  which 
the  spinal  cord  passes;  that  he  did  not  see  any  abnormality  in 
that  X-ray;  that  the  second  and  third  cervical  vertebrae  are  normal 
with  the  normal  spaces  between  them;  that  he  did  not  see  any  evidenoe 
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of  any  condition  which  would  cause  thi  oerson  to  have  pain  or  to 
have  numbness  in  his  hands  or  feet,  or  to  have  a  feeling  of  his 
hands  going  to  sleep;  that  he  did  not  see  anything  in  the  X-rays 
that  would  lead  him  to  believe  that  the  person  should  wear  a 
brace  on  his  neck  or  support  his  head  with  a  brace;  thet  he  did 
not  see  anything  in  the  fil^s  to  indicate  that  any  of  the  nerves 
have  become  involved;  that  from  an  examination  of  the  olates  they 
looked  like  plates  in  which  there  has  been  no  injmry;  that  he 
could  not  see  any  evidence  In  the  bony  structures,  which  are  the 
only  things  which  show  in  X-rays,  that  there  has  been  any  injury 
to  the  spinal  cord. 

Br.  Edward  L,  Compere  is  an  orthopedic  surgeon.  He  testified 
regarding  his  interpretation  of  Exhibits  12  to  16  and  27.  He 
stated  that  Exhibit  12  le  an  X-ray  of  the  neck  region  of  the  patient; 
that  it  is  a  picture  of  the  bones  of  a  ehild  because  the  vertebral 
bodies  are  quite  smell  and  not  fully  developed;  that  it  is  a  normal 
curve  of  the  cervical  spine  and  entirely  normal  vertebral  bodies; 
that  there  is  no  evidence  of  any  pathology  or  any  lesion,  either 
of  fracture  or  dislocation;  that  he  did  not  see  any  evidence  what- 
soever in  the  X-ray  of  any  displacement  or  any  fracture  or  sub- 
luxation; that  the  upper  teeth  project;  that  "the  jaw  teeth  ooclude 
rarely  normal* #  so  that  except  for  this  forward  projection  of  the 
teeth  the  jaw  is  entirely  normal;  that  it  is  not  unusual  to  find 
this  overbite  in  a  normal  child;  that  on  the  contrary  it  is  unfortun- 
ately quite  common;  that  there  is  nothing  in  this  X-ray  which 
would  indicate  that  the  condition  le  the  result  of  eny  fracture  or 
injury;  that  as  to  Exhibit  16  the  odontoid  process  is  entirely 
intact  and  normal;  that  he  could  not  see  any  fracture  or  dislocation; 
that  Exhibit  2?  rifeows  a  normal  X-ray  of  a  child  under  ten  years  of 
age;  that  he  did  not  examine  olalntiff;  that  from  an  examination 
of  the  X-rays  he  did  not  see  any  evidence  of  any  injuries  to  the 
boy's  cervical  spine;  that  he  did  not  see  any  evldenoe  that  would 
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cause  him  to  relieve  that  plaintiff  should  at  any  time  wear  a  brace 
on  the  neekj  that  based  on  the  facts  stated  in  a  phynothetloal 
question  and  upon  a  study  of  the  ft- rays  mentioned,  he  could  see  no 
reason  for  a  surgical  spine  brace;  that  a  very  definite  result 
of  the  patient  wearing  moh  a  brace  would  be  that  the  muscles  would 
become  rigid  and  spastic;  that  the  very  wearing  of  the  brace  may 
cause  a  condition  of  spasticity  and  rigidity  of  the  back  muscles; 
and  that  the  prolonged  spasticity  of  the  cervical  spine  may  produce 
a  stiffness  and  fibrosis  of  the  anseles,  ligaments  or  soft  tissue 
structure  which  are  net  being  exercised  and  used. 

Kenneth  *eilly,  a  'boy  companion  of  plaintiff,  testified . 
that  he  had  been  playing  with  him  recently;  that  they  plsyesi  guns, 
ball,  bow  and  arrow  ana  catch;  that  they  played  hide  and  seek; 
that  while  he  was  playing  the  games  with  him,  plaintiff  had  some- 
thing around  his  neck  part  of  the  time;  and  that  the  last  time  he 
played  with  him  was  a  week  before  he  testified,  Thomas  Byan 
testified  that  he  played  games  with  plaintiff  quite  often  since  the 
mishap;  that  they  played  hide  and  geek,  tag,  cowboys  and  Indians; 
and  that  it  was  not  very  often  that  plaintiff  had  anything  on  his 
neck  when  they  were  playing  their  games. 

The  defendant  carefully  analyses  the  testimony  of  Drs. 
Conrad,  Turner  and  Aries  and  argues  that  the  preponderance  of  the 
evidence  shows  that  plaintiff's  injuries  were  only  of  a  temporary 
character  and  without  any  effects  which  would  be  the  cause  of  any 
permanent  distress  or  disability;  that  the  amount  of  damages  Is  so 
grossly  excessive  as  to  lead  only  to  the  conclusion  that  the  jury 
was  misled  by  the  character  of  some  of  the  evidence  as  to  the  actual 
injuries,  and  acted  without  weighing  the  evidence,  or  understanding 
the  actual  significance  of  the  evidence,  or  from  sympathy,  orejudiee 
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or  other  Improper  motive;  that  the  alleged  oond; tlon  of  stiffness 
or  spasticity  of  the  muscles  of  the  neck  Is  fully  accounted  for 
by  the  wearing  of  the  braoe}  and  that  with  the  wearing  of  the  braoe 
discontinued  and  the  head  and  neok  oermltted  to  have  their  normal 
and  natural  movements,  any  spasticity  or  swelling  of  the  neok 
would  disappear.   Defendant  also  states  that  "it  is  pretty  obvious 
that  compelling  this  boy  to  wear  this  neck  braoe  in  the  courtroom 
during  the  trial  was  a  niece  of  stage  getting,  designed  to  excite 
the  sympathy  of  the  jury  and  thus  enhance  the  damage."   e  cannot 
agree  with  defendants  contention  that  the  preponderance  of  the 
evidence  shows  plaintiffs  injuries  were  only  of  s  temporary 
character  and  that  the  mount  of  the  damages  awarded  is  excessive* 
There  was  a  conflict  in  the  testimony  of  the  Dhyslclans.  The  matter 
was  submitted  to  the  jury  s.n&   the  case  was  well  presented,  The 
jury  believed  the  testimony  which  supported  olaintlff*s  contention, 
Wt  cannot  aay  that  xhe  Jurors  were  actuated  by  prejudice  or  sympathy, 
or  by  any  other  Improper  motive.  Plaintiff  made  no  contention 
that  he  had  worn  the  brace  continually.   Dr.  Conrad,  the  family 
physician,  stated  that  he  tried  having  the  plaintiff  go  without 
the  brace.  If*  have  no  way  of  knowing  that  the  wearing  of  the  brace 
in  the  courtroom  during  the  trial  w&«  stage  setting,  designed  to 
excite  the  sympathy  of  the  Jury.   Whether  it  was  necessary  for  the 
boy  to  wear  the  braoe  was  disputed  in  the  testimony  and  something 
which  the  jury  would  necessarily  be  required  to  pass  uoon*  He  had 
a  right  to  be  at  the  trial.  By  the  amount  of  the  verdict  the  Jury 
undoubtedly  decided  that  it  wae  necessary  for  plaintiff  to  wear 
the  brace.  Henoe  it  would  be  necessary  for  the  boy  to  wear  the 
brae*  when  he  appeared  in  the  presence  of  the  jury.  Vt  cannot  say 
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that  there  wae  any  Impropriety  In  his  action.  In  our  ooinion  there 
is  sound  basis  in  the  evidence  for  the  amount  of  the  verdict 
returned  by  the  Jury, 

For  the  reasons  stated  the  Judgment  of  the  Circuit  Court 
of  Cook  County  is  affirmed. 

JUWJMEKT  AFFIRMED, 
LSWE,  ?.J.  MD   KIL12Y,  J.  OOKCUR. 
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OOLOR&S  H.  KEMPSKX, 

) 
I 

ROM 

Plaintiff  -  Appellant, 

I 

v. 

; 

LEONARD  A.  KEMPSiU, 

i 
1 

50UHTX. 

Defendant  -  Apoellee, 

„ 

MR.  JUSTIOE  BimKE  DKLi  INI  ON  OF  THF.  OCURT. 

Dolores  I.  Kempskl  filed  a  complaint  for  divorce  In 
the  Superior  Court  of  Cook  County  against  Leonard  A.  Kempski 
charging  that  he  was  guilty  of  extreme  and  repeated  cruelty 
toward  her.  Be  answered  denying  the  charges.  In  a  trial  before 
the  oourt  and  a  Jury  a  verdict  was  returned  finding  the  Issues 
for  the  defendant.  A  motion  for  a  new  trial  was  denied  and  a 
decree  was  entered  that  "the  srayer  of  the  complaint  for  divorce 
be  and  is  hereby  denied.'*  Plaintiff,  appealing,  asks  that  the 
decree  "oe  reversed  and  thst  the  cause  ae  remanded  for  a  new  trial. 
Defendant  has  not  filed  an  aopearance  or  briefs  in  this  court. 

Plaintiff  maintains  tfcftt  the  court  erred  in  giving  to 

the  Jury  instruction  No.  3  reading: 

"The  oourt  instructs  the  Jury  that  the  plaintiff  must 
orove  her  caee  by  a  orenonderanoe  of  the  evidence.  This  means 
that  upon  questions  of  fact  which  the  plaintiff  is  required  to 
prove;  namely,  thst  the  defendant  has  been  guilty  of  extreme  and 
repeated  cruelty,  and  that  if  the  oialntiff  has  not  oroved  that 
the  defendant  Is  guilty  of  extreme  and  repeated  cruelty  without 
oat  se  or  ^revocation  on  the  oart  of  the  oiaintiff  that  the 
defendant  Jsse  been  guilty  of  extreme  and  reseated  cruelty,  tht.t 
the  Jury  must  find  the  defendant  not  guilty," 

In  Von  Clahn  v.  Von  Glahn.  46  111.  134,  the  court  said: 

"Still,  even  in  eases  where  the  wife  has  been  at  fault,  the 

violence  of  the  husband  must  not  be  out  of  all  nrooortion  to  the 

provocation,  and  if  it  is  so,  she  will  be  entitled  to  her  decree." 

In  ^eeselhoeft  v.  eeselhoeft.  389  111.  419,  the  court  said  (422): 

"Appellant  admits  striking  aopellee  on  July  15,  1913, 
He  claims  he  struck  her  because  of  her  naming  and  scolding. 
Provocative,  abusive  or  insulting  language,  or  even  threats  with- 
out some  overt  act,  do  not  Justify  an  assault  or  mitigate  its 
consequences. ■ 
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In  BlssQiUimer  v.  fllsgeJtumer.  324  111.  Apo.  158,  (abst.),  the 

court  said  that  In  a  divorce  action  by  the  ^ife  an  Instruction 

respecting  the  wife's  misconduct  as  justifying  the  husband's 

violence  mm  erroneous  where  the  Jurors  were  not  told  what 

misconduct  of  the  wife  would  Justify  the  violence  of  the  husband. 

Defendant* s  instruction  No.  3,  above  cuoted,  does  not  define  or 

attempt  to  define  what  cause  or  provocation  on  the  part  of 

plaintiff  would  be  a  sufficient  Justification  for  the  defendants 

alleged  physical  abuse  of  her.   fhe  instruction  is  confusing. 

Neither  that  instruction  or  any  other  instruction  told  the  jurors 

what  conduct  would  constitute  sufficient  provocation  to  justify 

or  excuse  the  defendant  for  his  alleged  acts  of  cruelty.  It  was 

error  to  ,  ive  this  instruction. 

We  are  of  the  opinion  that  the  court  was  in  error  in 

giving-  defendant1  s  instruction  Ho.  4  reading! 

"The  court  instructs  the  jury  that  in  order  to  estab- 
lish cruelty  upon  which  a  decree  of  divorce  can  be  sustained 
means  that  the  defendant  must  be  guilty  of  physical  acts  of 
violence,  bodily  harm  en«angering~life  or  limb,  and  such  sets 
as  raise  reasonable  apprehension  of  bodily  harm  and  show  state 
of  personal  danger  incompatible  with  married  state.* 

It  will  be  noted  that  the  conjunction"and, *  even  if  otherwise 

proper,  should  be  "or".  The  law  does  not  reouire  the  olalntiff 

to  prove  in  addition  to  ohysicsl  acts  of  violence  endangering 

life  or  limb,  "such  acts  as  raise  reasonable  apprehension  of 

bodily  harm  and  show  state  of  personal  rlanger  incompatible  with 

married  state.*  In  Moore  v.  Moore.  362  111.  177,  our  Supreme 

Court  said  (179)t 

"Cruelty  constituting  ground  for  divorce  under  our 
statute  means  physical  acts  of  violence,  bodily  harm  or  suffering, 
or  such  acts  as  endanger  life  or  limb  or  such  as  raise  a  reason- 
able apprehension  of  great  bodily  harm.  Bad  temper,  psinlance, 
rude  language,  want  of  civil  attentions,  angry  end  abusive 
words,  do  not  constitute  extreme  and  repeated  cruelty  within  the 
statute,  Trenchard  v.  'Trenchard.  845  111.  313;  Maddox  v.  Maddox 
189  id.  15£i  Henderson  v.  Henderson.  8$  id.  248.'" 
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This  instruction  Is  erroneous  In  thst  it  reaulred  plaintiff  to 
establish  her  case  by  a  degree  of  proof  greatly  In  excess  of  that 
which  has  been  held  to  be  sufficient  to  entitle  a  plaintiff  to  a 
decree  of  divorce  on  the  grounds  of  oruelty. 

Plaintiff  complains  of  defendant1  e  instruction  Wo.  7# 
reading: 

"The  court  instructs  the  Jury  that  the  plaintiff  must 
prove  that  any  act  of  cruelty  must  be  unprovoked,  &n&   that  she, 
during  the  time  of  their  marriage,  was  ft  kind,  true  and  affection- 
ate wife,  and  unless  she  proves* this  by  a  greater  weight  of  the 
evidence,  you  are  instructed  to  find  for  the  defendant." 

this  instruction  is  similar  to  instruction  Ko*  3,  the  giving  of 

which  we  held  to  be  erroneous.  Plaintiff  argues  that  it  was 

error  to  give  instruction  So.  1G, reading* 

"The  court  instructs  the  Jury  that  the  plaintiff  .aust 
prove,  by  a  preponderance  of  the  evidence,  that  the  defendant 
was  guilty  of  extreme  and  repeated  cruelty  and  that  the  oruelty 
terms  proved  .oust  be  repeated  actual  violence. s 

It  Is  the  law  in  this  State  that  proof  of  two  or  ©ore  acts  of 

physical  violence  are  sufficient  to  entitle  the  plaintiff  to  a 

decree  of  divorce,     farnhaia  v.    Parnhaas.   73  111.   497;   Berlln&leri 

v.  Berllnglerl.  37E  111.  6i#   This  instruction,  by  telling  the 

jury  that  the  plaintiff  aaust  prove  extreme  and  repeated  cruelty, 

without  defining  in  any  instruction  what  constituted  "repeated 

cruelty1*,  would  be  likely  to  confuse  the  jury. 

We  are  of  the  opinion  that  defendant1 s  instructions 
fios.  2,  5,  8  and  9  are  misleading  and  should  not  be  given  on  a 
retrial  of  the  case. 

Plaintiff  asserts  that  the  court  erred  in  giving  the 
jury  an  excessive  number  of  instructions  concluding  with  the 
admonition  to  find  the  defendant  not  guilty,  and  that  the  oourt 
erred  in  giving  an  excessive  number  of  instructions  on  the  pre- 
ponderance of  the  evidence,  tfe  are  confident  that  on  a  retrial 
of  the  case  the  court  will  follow  the  suggestions  in  Gulloh  v. 
ivwUys.  318  111.  App.  506}  jfo,  Wrialev.  Jr.  Co.  v.  standard  Roofing  Go, 
325  111.  App.  210. 
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Plaintiff  urges  that  the  oourt  erred  In  oermittlng  the 
trial  of  the  ease  before  a  Jury.  No  Jury  wa«  deaanded  by  either 
party.  In  view  of  the  fact  that  olalntiff  did  not  voice  any 
objection  to  the  trial  before  the  jury  until  the  aotion  for  a 
new  trial  was  filed,  she  is  not  in  a  position  to  urge  this  ooint. 
In  a  retrial  of  the  oaee  the  provisions  of  the  statutes  concerning 
trial  by  jury  should  be  followed • 

We  cannot  agree  with  plaintiff's  contention  that  the 

verdict  is  against  the  manifest  weight  of  the  evidence.  In  our 

opinion  the  ease  ^resented  a  factual  issue  for  the  Jury  to  decide. 

The  rule  is  well  settled  that  where  a  case  is  close  on  the  facta 

and  its  decision  depends  and  oust  be  determined  upon  conflicting 

testimony,  the  Jury  should  be  accurately  instructed.  Edwards  v, 

Bill-Thomas  Lltae  4  Cement  Go..  378  111,  180.  Because  of  the 

erroneous  instructions,  we  are  of  the  opinion  that  the  plaintiff 

should  have  a  new  trial.  Therefor®,  the  decree  of  the  Suoerior 

Court  of  Cook  County  is  reversed  and  the  cause  is  remanded  for  a 

new  trial, 

Wfflm  r      -SD  AHD  CAUSE 

"aNDEJ)  FOR  A  KBH  TBIAL, 

LEwTS,   fc.J,    and  SILET,    J.    CONCUR. 
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MARION  DAMIEL3, 


Plaintiff  -  Appall©©, 


)  APICAL  FROM 


GSOWM£  W.    DAKIEL3,  ■ 

Defendant  -  Anoellee, 


On  Appeal  of  alex  ai^KHCVITZ, 


[OR  COURT 

/ 

200ITX.      /   *~^ 


Petitioner  -  Aooellant.     j 


MR.    JUSTICE  KILS3T  BBttlKN  S  THE  GPIIiI©»  OF  TR&  OOUHf. 
This  ie  an  aopeal  from  an  order  of  January  15,   1947, 
denying  the  prayer  of  a  petition  of  an  attorney, In  thla  cause, 

for  fees. 

1946 
The  petition  was  filed  Sovember  27th/against  the 

defendant  George  *•  Daniels,  It  alleged  that  Alex  Meyerovitx, 
the  petitioner,  -*ae  retained  by  plaintiff  Marion  Daniels  November 
19,  1945;  thet  December  8th  he  filed  her   Bill  for  Separate 
Maintenance  In  this  cause j  that  Beeeraber  27th  George  Daniels  counter- 
claimed  for  Divorce;  that  petitioner  on  January  7,  1946  filed  an 
answer,  for  Marlon  Daniels,  to  the  counterclaim;  that  on  January  11, 
1946  he  petitioned  the  court  for  temporary  alimony  and  solicitor's 
fees  for  .p4arion  Daniels  and  the  matter  was  referred  t©  a  commissioner; 
that  hearing  on  the  oetltlon  was  continued  from  time  to  time  pending 
negotiations  for  settlement;  that  ©etitioner  wa«  instrumental  in 
negotiating  a  oroperty  settlement  in  lieu  of  alimony;  that  the 
settlement  included  provision  for  weekly  suooort  payments  for  the 
minor  child  of  the  parties;  that  March  7,  1946  a  petition  was 
filed  by  Marion  n&niele  for  leave  to  substitute  other  counsel  for 
oetitioner;  that  petitioner  answered  resisting  the  substitution 
unless  hie  fees  for  services  to  Marion  Daniels,  were  oaid;  and 
that  he  filed  a  statement  of  his  services.  He  prayed  for  an 
allowance  of  reasonable  attorney1 s  fees* 
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George  Daniels  answered  and,  among  other  thin  a,  denied 
that  he  owed  feet  and  averred  that  petitionees  fees  had  been 
paid  by  Marion  Daniels. 

It  aopears  from  the  record  and  briefs  that  in  the  latter 
oart  of  January,  1946  Marion  Daniels  and  petitioner  had  a  disagree- 
ment about  his  claim  for  :1,000  fees;  that  January  30th  he  sued  her 
in  the  Municipal  Court  for  ','1,0 W  fees,  and  that  Judgment  was 
entered  against  him  September  30,  1948;  that  Marion  Daniels  on 
March  7th  in  her  petition  for  substitution  advised  the  court  of 
petitioner's  suit  and  the  necessity  of  her  employment  of  counsel 
to  defend  her;  that  the  instant  petitioner* s  answer  to  that  petition 
was  stricken  March  21st;  that  he  filed  a  petition  for  fees  against 
Marlon  Daniel®  in  the  cause  April  2nd;  that  that  petition  was  dis- 
missed May  24th,  reserving  the  ouestlon  of  petitioner1 s  claim  for 
fees  against  George  Daniels  "until  the  final  disposition  of  said  cause*; 
and  that  the  marital  litigation  between  Marion  and  George  Daniels  was 
determined  by  decree  of  January  16,  1947  without  notice  to  him, 

fhe  order  appealed  from  finds  that  Marion  Daniels  paid 
petitioner  .#210  for  services  rendered  in  the  ,;' eparate  Maintenance  • 
Divorce  action  and  a  previous  Municipal  Court  proceeding  related 
thereto,  and  that  petitioner* g  suit  for  fees  in  the  Municipal  Court  was 
decided  against  him.  The  court  thereupon  "being  fully  advised  in  the 
©remises*  denied  the  orayer  for  fees  and  dismissed  the  oetltion* 

It  If  conceded  that  the  court  heard  evidence  upon  the 
petition  for  fees.  The  evidence  is  not  included  in  the  record  before 
us.  We  assume  the  court  based  its  order  on  the  evidenee.  We  must 
presume  that  the  order  is  proper.  Smite r  v.  Plekrum.  373  111.  541; 
3  Amer.  Juris.  ft*  262;  4  G.  J.  8.  p.  1692.  It  we  petitioner* s  burden 

to  show  us  from  the  record  that  the  order  was  Improper.  Peaee  v. 

Kendall.  391  111.  193.  3ince  the  evidence  is  not  before  us  petitioner 

cannot  sustain  his  burden,  tig  need  go  no  further  in  the  matter. 

The  order  is  affirmed. 

ft&SS  AFFIRMED, 

levy,  p.j.  Am  8ims«i,  j.  ooscua. 
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AUGUST  GRAFFEO,  also  known  as  AUGUST         ) 
jVQ, 

Aopellee,  )   INTERLOCUTORY 

T.  i     APPEAL  FROM 

) 
SWARD  F.  O'BRIEN,  TORCH  CLUB,  INC.,         )      SUPERIOR  COURT 
•a  corporation  and  CHICAGO  TITLE  AMD         ) 
TRUST  COMPANY,  an  Illinois  corporation,  COCK  COUNTY, 

Defendants* 


i 


On  Appeal  of  TORCH  CLUB,  INC.,  a  corporation. 
Appellant. 

MR.  JUSTICE  KILKX  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  interlocutory  appeal  from  an  order  appointing 
a  receiver  for  the  Torch  Club,  Inc.  in  Chicago.  The  defendant 
Club  only  has  appealed. 

Plaintiff  alleged  that  he  had  been  a  partner  of  O'Brien 
in  the  tavern  business;  that  the  business  was  Inooroorated  into 
the  Club  and  a  third  partner's  interest  acquired  by  plaintiff  and 
O'Brien;  that  plaintiff  had  an  agreement  with  O'Brien,  under  which 
each  was  to  have  50  percent  of  the  Club  stock;  that  O'Brien  has 
refused  to  issue  the  stock;  that  the  Club  business  has  been  mis- 
managed and  is  insolvent;  that  while  active  in  its  management, 
plaintiff  purchased  f6,500  United  States  Bonds  with  Club  funds  in 
the  name  of  plaintiff  or  c 'Brian;  that  O'Brien  in  1942  bought 
real  estate  with  Club  funds;  that  the  property  ?as  deeded  to  the 
defendant  Trust  Company  for  the  nominal  benefit  of  plaintiff  and 
O'Brien;  that  he  has  offered  to  surrender  the  bonds  to  O'Brien  to 
be  mashed,  and  has  demanded  that  the  real  estate  be  converted  to 
cash,  for  the  Club;  that  the  offer  aid  demand  were  refused;  and 
that  the  Club  affairs  would  be  ••wrecked"  and  oialntiff  "greatly 
damaged*  unless  a  receiver  was  appointed.  He  prayed  for  an 
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accounting;  a  declaration  that  the  bond*  arc  Club  oroperty;  a  deed 
from  the  Trust  Company  to  the  Club;  and  an  order  compelling  the 
issuance  to  him  of  a  certificate  for  50  percent  of  the  stook. 

O'Brien  and  the  Club  answered  that  since  the  apoointment 
of  the  receiver  was  not  sought  as  an  incident  to  other  relief,  the 
application  should  be  denied.  Subsequently,  each  filed  a  Defence. 
The  Club  in  its  answer  *dor>ted  O'Brien's  allegations.  No 
objection  was  made  to  this  in  the  trial  court.  We  shall  consider, 
therefore,  the  allegations  of  O'Brien,  so  far  as  oertinent,  as 
part  of  the  Club's  answer. 

The  defense  pleaded  is  that  olalntlff  had  not  been  a 
partner  and  had  no  interest  in  O'Brien's  ourchase  of  Finch's 
Interest;  that  O'Brien's  promise  to  give  plaintiff  50  percent  of 
the  stock  was  absolved  by  the  letter's  dishonest  mismanagement  of 
the  Club  during  O'Brien's  illness;  and  that  O'Brien  owns  all  the 
Club  stock.  It  Is  charged  that  plaintiff  in  May  1946  used  .20,000 
Club  money  to  purchase  a  competing  Night  Club  and  used  Club  funds 
to  purchase  one-half  interest  in  the  real  estate  in  1942# 
Insolvency  is  denied  and  efficient  management  by  Loretta  Hanson 
is  averred.  A  contingent  tax  ^lability  to  the  United  States 
Government  is  admitted,  but  confidence  expressed  that  "embezzlement* 
by  plaintiff  of  Club  assets  would  defeat  the  government  claim. 
Plaintiff  is  charged  with  seeking  the  appointment  of  the  receiver 
to  rid  himself  of  Club  assets  which  he  unlawfully  converted  and 
that  the  suit  is  a  result  of  disclosures  by  Internal  Revenue  Agents 
of  olalntlff'e  unlawful  mismanagement.  O'Brien  in  a  Defence  filed 
thereafter  denied  the  partnership. 

On  plaintiff's  motion  the  court  on  October  9,  1947 
appointed  the  receiver  to  protect  and  ooerate  the  business.  The 
receiver's  bond  was  set  at  #10,000  and  plaintiff's  at  55,000,  to 
be  filed  within  five  days. 
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By  order  entered  November  12,  1947,  the  trial  court 
record  was  oorreoted  nunc  pro  tunc  by  amending  the  order  appealed 
from  to  ahow  that  the  court  heard  the  testimony  of  witnesses 
before  appointing  the  receiver.  On  November  17,  1947,  a  stipulation 
was  filed  in  the  trial  court  to  show  that  before  appointing  the 
receiver  the  court  examined  and  considered  the  defense  oleadlngs. 

The  appointment  of  the  receiver  la  not  the  only  relief 
sought.  There  was  no  need  therefore  to  deny  the  application 
for  that  reason.  The  Club  complains  thet  plaintiff  alleged  a  mere 
conclusion  that  it  is  insolvent.  Since  there  was  evidence  taken  we 
must  assume  that  there  was  oroof  of  insolvency  sufficient  to  con- 
vince the  court,  f.  ;,uter  v.  Plckrum.  373  111.  541.  The  brief  of 
the  Club  is  devoted  mainly  to  reciting  and  expounding  upon  the 
averments  in  the  defendant's  pleadings.  Evil  motives  are  imputed 
to  the  plaintiff.  The  corporation  says  that  "it  is  unfortunate 
that  the  trial  court  did  not  enter  findings  or  give  reasons  for 
the  appointment. *  There  is  no  requirement  that  the  court  do  so. 
Section  64  (3)  0.  ?.  A,  It  is  the  appellant's  burden  to  present 
a  record  in  this  court  upon  which  we  can  test  the  action  of  the 
trial  court.  Peaee  v.  Kendall.  391  111.  193. 

The  Club  says  that  the  amended  complaint  failed  to 
allege  th&t  it  was  a  party  to  the  eontr&ct  *rlth  O'Brien  or  that  he 
acted  for  it  with  authority.  It  Is  our  view  that  this  was  not 
necessary  to  bring  about  the  apoolntaent  of  &   receiver.  There 
would  be  little  hope  for  actual  gain  in  obtaining  the  stock  or 
accounting  of  the  Club  if  its  affairs  were  permitted  to  continue 
under  mismanagement* 

The  Club  says  that  its  affirmative  defenses  were  not 
replied  t©  by  the  plaintiff  and  that  they  were,  therefore,  admitted. 
It  may  be  that  there  was  evidence  introduced  to  sustain  the  affirm- 
ative defenses,  in  which  case  the  replies  would  be  waived.  Moti 
▼•  HM  Burlap  Assn.,  319  111.  App.  106. 
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Defendant  contend*  that  there  was  error  in  allowing  5 
days  for  the  filing  of  tne  bonds,  without  qualifying  the  appoint- 
ment until  the  filing  of  the  bond.  The  bonds  were  filed  and 
there  is  no  complaint  that  they  are  not  sufficient.  On  the  night 
the  order  was  entered  the  receiver  appeared  at  the  Club  demanding 
possession  but  withdrew  after  a  conference  between  the  Club 
operators  and  attorneys.  The  Club  carried  on  its  own  business 
until  October  13,  when  the  bonds  were  filed.   This  indicates  that 
the  receiver  did  not  take  oossesslon  until  the  bonds  were  filed, 
consequently,  without  conceding  merit  in  the  contention,  we  see 
no  injury  to  the  Club* 

tfe  see  no  need  to  consider  arguments  based  on  what 
witnesses  there  were  or  were  not.  The  transcript  is  not  before  us. 
In  view  of  our  conclusions  hereinbefore  with  respect  to  the  absence 
of  a  transcript  of  the  evidence,  we  need  not  consider  the  legal 
points  set  forth  under  Points  and  Authorities.  Moreover,  the 
points  were  not  argued  and  the  cases  not  cited  under  Argument. 

What  may  be  the  final  result  in  the  case  is  not  relevant 
now.  The  trial  court  on  what  was  before  it  apparently  was  satis- 
fied that  there  was  sufficient  cause  for  the  appointment  of  the 
receiver,   from  the  record  before  ua  we  cannot  say  that  there  was 
error  in  making  the  appointment.  The  order  1b9    therefore,  affirmed. 

ORDER  AFFIRMED. 
Lk¥E,  P.J.  km   B0MK,  J.  GOECtn. 
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THE  PEOPLE  OP  THE  STATE  OF 
ILLINOIS, 

Plaintiff  in  Error, 


JOHN  T.  CONNORS,  JOHN  T. 
ENGLISH,  ALBERT  P.  LAUMAN, 
LEO  J.  DOUGHTERY  and 
JOSEPH  GANSCHINETZ, 

Defendants  in  irror. 
CULBERTSCN,  J. 


Writ  of  error 

to  the  Circuit  Court 
of  St.  Clair  County. 

3  38  I.A«  ;;:  83 


This  is  a  writ  of  error  to  review  a  judgment  entered  in  the 
Circuit  Court  of  St.  Clair  County,  Illinois,  allowing  a  motion 
to  quash  an  indictment  returned  against  Defendants  in  Error,  who 
are  the  Mayor  and  four  Commissioners  of  the  City  of  East  St.  Louis. 
The  indictment  charged  them  with  palpable  omission  of  the  perform- 
ance of  their  official  duties  in  that  they  failed  to  suppress 
certain  gambling  houses  and  slot  machines  in  operation  in  East  St. 
Louis  on  December  9,  1946  and  immediately  prior  thereto. 

The  indictment  was  set  out  in  two  counts  and  certain  persons 
were  listed  by  name  and  street  number  where  gambling  houses  or 
slot  machines  were  operating  with  the  full  knowledge  of  the  accused 
of  the  existence  and  operation  of  the  places,  and  cited  failure  of 
the  defendants  to  take  any  action  towards  suppressing  sucn  opera- 
tion, and  also  contained  an  allegation  that  in  addition  thereto 
other  slot  machines  were  Kept  and  operated  "in  practically  every 
licensed  tavern  and  place  where  liquor  was  sold  within  the  said 
City." 

In  the  motion  to  quash  the  indictment  defendants  contended 
that  the  indictment  was  bad  as  being  vague  and  indefinite  and 


insufficient  to  inform  the  accused  of  the  gambling  houses  and  sir/-, 

machines  they  were  accused  of  failing  to  suppress.   It  was  also 

contended  by  the  defendants  that  under  the  provisions  of  the 

statute  and  city  ordinances,  the  government  of  the  City  was  divided 

into  five  departments,  and  that  the  city  ordinance  prescribed  the 

duties  of  the  heads  of  the  various  departments  and  that,  therefore, 

each  department  head  is  responsible  only  for  matters  that  occur  in 

his  own  department.   They  maintained  that  the  Mayor  and  the 

Commissioners  are  not  subject  to  a  joint  indictment  for  failure  to 

suppress  gambling  houses  or  the  enforcement  of  the  laws  of  the 

ordinances 
■~>tate  or  the  ErijxaH&as  of  the  City.   The  Court  below  sustained  the 

contention  of  the  defendants  that  the  accused  are  not  liable  or 

subject  to  a  joint  indictment,  and  held  that  both  counts  of  the 

indictment  are  fatally  defective  for  that  reason. 

In  connection  with  the  writ  of  .terror  in  this  Court  a  motion 
had  been  made  to  dismiss  the  Writ  of  Error  and  in  the  alternative, 
to  striKe  from  the  files  of  this  Court  the  purported  abstract  of 
record  filed  by  the  plaintiff  in  error,  and  to  grant  further  time 
in  the  alternative  to  defendant  in  error  to  file  briefs.   The 
motion  for  an  e-xtension  of  time  to  file  briefs  has  already  been 
granted.   The  motion  to  dismiss  the  Writ  of  Error  on  the  ground 
that  the  abstract  is  defective  sets  forth  no  substantial  grounds 
upon  which  the  abstract  should  be  stricken. 

It  is  contended  by  plaintiff  in  error  in  this  Court  that  the 
Court  below  improperly  allowed  the  motion  to  quash  the  indictment 
upon  the  authority  of  such  cases  as  PE-PLE  vs.  UZZELL ,  173  111. 
App.  257,  in  which  case  the  mayor  of  Granite  City  was  charged  with 
failure  to  perform  his  official  duties  to  suppress  gambling  and  in 
which  indictment  the  names  of  nine  persons  who  were  alleged  to 
operate  gambling  devices  were  set  forth.   The  Court  in  that  case 
indicated  that  while  each  count  may  contain  surplusage,  yet  the 
counts  could  be  sufficient  to  properly  apprise  the  accused  of  the 
nature  of  the  offense  with  which  he  is  charged,  and  that  the 
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state  of  Illinois 
appellate  court 

FOURTh  DISTRICT 

OCTOBErt  TERM 

A.D.  1947 


Term  No.  470  1.1 
L.  H.  JONAS, 

Plaint iff -Appellant, 

vs  . 

ESTATE  OF  SYLVESTER  C.  GAR- 
RISON, Deceased, 

Defendant-Appellee . 
SMITH,  J. 


Appeal  from  the 
Circuit  Court  of 
Marion  County 


3  381.A.  E844 


This  is  an  appeal  by  L.  H.  Jonas,  plaintiff -appellant ,  herein- 
after called  the  plaintiff,  from  a  judgment  rendered  in  the  Circuit 
Court  of  Marion  County  in  favor  of  Estate  of  Sylvester  C.  Garrison, 
deceased,  defendant-appellee,  hereafter  called  the  defendant. 

Sylvester  C.  Garrison  for  many  years  had  been  engaged  as  a 
fruit  broker  at  Centralia,  Illinois,  and  as  such  he  took  complete 
charge  of  a  grower's  fruit  after  it  was  packed  and  shipped  and 
marketed  it  in  his  own  name.   Plaintiff  was  a  fruit  grower  near 
Centralia.   Garrison  handled  fruit  for  the  plaintiff  during  the  1945 
season,  which  included  the  carload  of  peaches  involved  in  this 
litigation.   The  plaintiff's  statement  of  claim  covers  #1374.09  for 
the  carload  of  peaches  and  two  checks,  given  by  Garrison  before  his 
death,  for  other  lots  of  peaches,  one  for  (s>335 „ 58  and  the  other  for 
$140.65,  vhich  the  plaintiff  had  not  cashed,  making  a  total  of 
#;1851,32.   The  defendant  filed  a  counter-claim  for  $885.00,  and 
neither  it  nor  the  plaintiff's  checks  were  questioned.   The  claim  was 

heard  in  the  circuit  court  without  a  jury  on  an  appeal  from  the 
county  court,  and  the  court  found  against  the  plaintiff  and  in  favor 
of  the  defendant  on  its  counter  claim  in  the  amount  of  ^407.77  after 
allowing  the  plaintiff  credit  for  his  two  checks.   Judgment  was 

/ 


entered  accordingly  and  this  appeal  is  taken  from  that  judgment. 

The  sole  ouestion  before  this  court  is  whether  or  not  Garrison 
was  negligent  in  handling  this  particular  car  of  peaches. 

Garrison  sent  trucks  to  the  plaintiff's  packing  house,  August 
17,  1945,  and  hauled  the  peaches  in  question  to  the  railroad  siding 
at  Centralia  and,  they  were  loaded  in  a  pre-iced  refrigerator  car 
which  he  had  ordered  from  the  Missouri-Illinois  Railroad.   The  car 
was  billed  out  the  morning  of  August  18th  to  Cochrane  Brokerage 
Company  of  Kansas  City,  Missouri,  and  billing  ordered,  "Standard 
Regrigeration  --  add  5%    salt  at  all  regular  icing  stations".   No 
inspection  was  made  by  (garrison  or  his  employees  concerning  the  ice 
in  the  car  before  it  left  Centralia  and  no  request    was  made  of 
the  railroad  to  have  it  re-iced  there.   The  temperature  was  high 
when  the  peaches  were  loaded  at  Centralia  but  they  were  firm  and 
sound  and  graded  No.  1* 

The  car  had  been  iced  at  Dupo,  Illinois,  at  3:00  o'clock  in 
the  afternoon  of  the  16th  with  10,000  pounds  of  ice.   Vnhen  the  car 
returned  to  Dupo  the  morning  of  the  19th  it  required  9,700  pounds 
of  ice  to  fill  the  bunkers.   It  was  re-iced  again  at  Kansas  City  at 
7:10  A.M.,  August  20th  with  3,500  pounds  of  ice. 

When  inspected  in  Kansas  City  the  report  stated  that  the  peaches 
were  good  size;  quality,  extra  well  blushed;  none  to  5%   mechanical 
injuries;  70$  full  ripe  and  30%   dead  to  soft  ripe;  brown  rot  decay 
ranging  from  50$  in  some  baskets  to  20/b  in  others,  mostly  averaging 
30$;  some  advanced.   The  peaches  being  not  salable  were  sold  for 
freight  charges. 

The  plaintiff  contend?;  that  Garrison  was  negligent  in  the  man 
ner  in  which  he  handled  the  shipment  of  the  peaches  in  that  he  fail 
ed  to  have  the  car  re-iced  at  Centralia  before  its  departure.   The 
defendant  however  maintans  that  the  decay  resulted  not  from  the  low 
state  of  the  Ice  in  the  bunkers  when  the  car  reached  Dupo,  but  be- 
cause the  peaches  were  from  an  orchard  which  was  infected  with  brown 
rot. 
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The  only  conflict  in  the  evidence  is  degree  of  brown  rot  ir 
the  plaintiff's  orchard  and  effect  this  disease,  if  present,  would 
have  upon  a  carload  of  peaches  travelling  from  Centralis  to  Kansas 
City.   However,  the  evidence  shows  that  brown  rot  was  definitely 
present  in  the  plaintiff's  orchard. 

Brown  rot  is  fungus  disease . which  is  often  found  in  peach 
orchards.   It  attaches  itself  to  the  folisge  or  bark  of  the  trees 
and  the  spores  are  carried  by  dust  to  the  fruit.   The  spores  attack 
the  fruit  and  cause  it  to  decay.   The  decay,  once  it  starts,  spreads 
rapidly  to  other  fruit  which  comes  in  contact  with  it. 

Evidence  was  introduced  to  show  that  peaches  exposed  to  brown 
rot,  which  were  shipped  in  a  refrigerator  car,  might  appear  to  be 
grade  1,  and  pass  inspection,  but  would  decay  in  transit  in  a  period 
of  48  hours. 

There  was  evidence  introduced  to  sho v  that  under  the  traffic 
regulations  the  railroad  is  not  required  to  re-ice  cars  except  at 
regular  icing  stations  and  that  Centrglia  was  not  an  icing  station 
for  the  Missouri-Illinois  Railroad.   However,  we  are  not  concerned 
with  the  Question  of  the  liability  of  the  carrier. 

It  does  not  appear  from  the  evidence  that  Garrison  had  know- 
ledge that  Centralia  was  not  a  regular  icing  station  for  the 
Missouri-Illinois  Railroad. 

The  plaintiff  either  knew,  or  was  properly  charged  with  know- 
ledge that  brown  rot  was  present  in  his  orchard.   The  plaintiff 
should  have  informed  Garrison  of  this  fact  as  this  information 
vould  have  had  an  important  bearing  upon  the  d  istance  Garrious 
would  have  snipped  the  peaches.   There  was  a  positive  burden  upon 
the  plaintiff  to  prove  by  a  preponderance  of  the  evidence  the 
negligence  of  Garrison,  in  connection  with  his  handling  of  the 
peaches,  and  his  own  freedom  from  contributory  negligence  (Loeb  v. 
Corrie,  327  111.  App .  650).   In  giving  consideration  to  the  question 
of  whether  or  not  the  finding  of  the  trial  court  is  contrary  to  the 
manifest  weight  of  the  evidence,  a  reviewing  court  must  have  regard 
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for  the  better  opportunity  of  the  trial  court  to  determine  the  facts 
by  reason  of  its  opportunity  to  see  and  hear  the  witnesses  (Loeb  v, 
Corrie,  supra;  Marble  v.  Estate  of  Marble,  304  111.  229,  232;  Floyd 
v.  Estate  of  Smith,  320  111.  App.  171,  177).   The  judgment  of  the 
trial  court,  who  has  heard  evidence  and  seen  witnesses,  will  not 
lightly  be  interef erred  with  by  a  reviewing  court  (Pure  Torpedo  Corp. 
v.  Nation,  327  111.  App.  28,  41).   A  reviewing  court  will  accept  the 
findings  of  the  trial  judge  upon  questions  of  fact  based  upon  state- 
ments of  witnesses  unless  such  findings  are  clearly  and  palpably 
erroneous  (Floyd  v.  Estate  of  Smith,  supra). 

A  fair  and  candid  consideration  of  all  the  evidence  brings  us  to 
the  conclusion  that  Garrison  did  all  that  a  reasonable  and  prudent 
commission  agent  would  have  done,  under  the  circumstances  of  this 
case,  in  handling  the  carload  of  peaches  in  Question*   An  agent  is 
nob  an  Insurer.   In  our  opinion  he  exercised  reasonable  skill,  care 
and  diligence  in  billing  this  carload  of  peaches.   It  was  not  shown 
that  he  had  knowledge  that  the  peaches  had  been  exposed  to  brown  rot 
and  it  was  the  responsibility  of  the  plaintiff  to  advise  him  of  this 
added  hazard. 

;Ve  find  that  the  judgment  of  the  trial  court  is  not  against  the 
manifest  weight  of  the  evidence,  and  that  its  findings  are  not 
clearly  and  palpably  erroneous,  but  that  such  findings  of  fact  "re  in 
harmony  with  the  weight  of  the  evidence. 

There  being  no  error  in  this  case  the  judgment  is  affirmed. 

Affirmed. 
Bartley,  F.J.  and  Culbertson,  J.,  concur 
To  be  published  in  abstract  onlyc 
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William  Milhahn,  et  al       ) 

Plaintiff s- Appellants, 
vs. 
WARD  A.  .'/ICKWIRE, 

Defendant-Appellee . 


Agenda  5 

Appeal  from  the 
Circuit  Court  of 

Wayne  County,  Illinois 
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SMITH,  J. 

This  cause  comes  to  this  court  on  appeal  from  an  order  of  the 
trial  court,  entered  on  March  6,  1947,  dismissing  the  plaintiff's 
notice  of  appeal,  previously  filed,  as  to  the  defendant,  Ward  A. 
Wickwire. 

The  principal  issues  on  the  merits  were  presented  to  this 
Court  in  another  appeal,  in  cause  No.47M14.   This  cause  came  on  for 
hearing  on  the  merits  before  the  Circuit  Court  of  Wayne  County, 
Illinois,  on  the  20th  day  of  March,  1945,  and  afterward  during  the 
hearing  of  said  cause  by  the  trial  court,  the  defendant,  Ward  A. 
Wickwire,  by  his  counsel,  moved  the  court  to  enter  an  order  dis- 
missing said  cause  as  to  s aid  defendant,  Ward  A.    Wickwire,  which 
motion  was  allowed  by  the  court,  and  an  order  was  duly  entered  by 
the  trial  court  on  Nov-  7,  1946  dismissing  said  cause  as  to  said 
defendant  for  want  of  ecuity. 

The  material  part  of  said  order  to  be  considered  on  this  appeal 
being  the  findings  of  the  Court,  and  the  order  exclusive  of 
preliminary  statements,  as  follows: 

1.  That  the  Court  has  jurisdiction  of  the  subject  matter  here- 
of and  the  parties  hereto. 

2.  That  the  plaintiffs  have  failed  to  maintain  the  material 
allegations  of  their  complaint  as  to  the  defendant,  Ward  A.  Wick- 


•1- 


wire,  and  that  his  motion  to  dismiss  said  complaint  as  to  him 
should  be  allowed. 

3.   That  the  equities  of  this  cause  are  with  the  defendant, 
Ward  A.  Wickwire,  and  against  the  plaintiffs. 

Wherefore,  It  Is  Ordered,  Adjudged  and  Decreed  that  the  afore- 
said motion  of  defendant,  Ward  A.  Wickwire,  be  and  the  same  is 
hereby  allowed;  that  the  plaintiffs  have  failed  to  prove  or  sus- 
tain the  material  allegations  of  their  said  complaint  as  to 
defendant,  Ward  A.  Wickwire,  and  that  upon  said  pleadings  and 
proofs  the  equities  of  this  cause  are  with  said  defendant  and 
against  the  plaintiffs. 

It  is  further  ordered,  adjudged  and  decreed  that  this  cause  be 
and  the  same  is  dismissed  fo^want  of  equity  as  to  said  defendant 
Ward  A.  Wickwire. 

It  is  further  ordered,  adjudged  and  decreed  that  the  costs  of 
said  defendant,  Ward  A.  Wickwire,  be  and  they  are  hereby  assessed 
affainst  said  plaintiffs  and  that  execution  issue  therefor. 
(Entered  as  of  Nov.  7,  194^-;:4-::--:;-;:-;;--::--;;--;;-) 

The  trial  then  proceeded  'as  to  the  remaining  defendants,  and 
on  January  31,  1947  the  trial  court  dismissed  said  complaint  as  to 
the  remaining  defendants,  for  want  of  equity. 

Plaintiffs  filed  no  notice  of  appeal  within  90  days  after  the 
entry  of  the  order  of  Nov.  7,  1946,  but  on  Feb.  11,  1947  without 
leave  of  this  Court,  filed  a  single  "Notice  of  Appeal"  from  the 
two  decrees  entered  by  the  court,  to-wit,  the  one  of  Nov.  7,  1946 
and  Jan.  31,  1947,  with  the  clerk  of  the  trial  court.   Defendant 
Wickwire  thereupon  filed  his  motion  asking  that  said  purported 
Notice  of  Appeal  be  stricken  or  dismissed  as  to  him,  upon  the 
ground,  that  having  been  filed  after  the  expiration  of  said  90 
day  period,  and  without  special  leave  of  the  reviewing  court,  s*ai] 
notice  of  appeal  was  wholly  without  legal  sanction,  a  nullity, 
void,  etc.   On  March  6,  1947,  following  consideration  of  Suggest- 
ions and  Authorities,  submitted  by  the  respective  parties,  the 
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Circuit  Court  sustained  said  motion  and  ordered  said  purported 
notice  of  appeal  stricken  and  dismissed  insofar  as  it  pertained  or 
referred  to  defendant,  'Aickwire. 

The  cause  is  now  before  us  on  the  appeal  taken  from  the 
order  of  March  6,  1947,  so  dismissing  and  striking  said  notice  of 
appeal  filed  on  Feb.  11,  1947.   The  propriety  of  the  Circuit  Court ' 5 
decree  entered  "November  7,  1946"  is  not  involved. 

Plaintiffs  rely  on  seven  statements  of  alleged  srror  commit t- 
ed  by  the  trial  court,  the  second  of  said  points  being  that  "The 
trial  coi'.rt  erred  in  holding  that  said  decree  of  November  7,  1946 
was  a  final  decree". 

After  a  careful  consideration  of  the  record,  briefs,  and 
arguments  before  us,  we  are  of  the  opinion  that  the  order  entered 
by  the  trial  court  of  November  7,  1946  was  a  final  order.   Pro- 
cedural distinctions  between  actions  at  law  and  suits  in  equity 
have  been  generally  abolished.   (Section  31,  Civil  Practice  Act., 
Par.  155  Ch.  110,  111.  Rev.  Stats.,  1945,  Bar  ^ss'n  Ed.).   The 
final  decision  from  which  an  appeal  lies  does  not  necessarily 
mean  such  decision  on  decree,  only,  which  finall  determines  all 
the  issues  presented  by  the  pleadings.   It  may,  vith  equal 
propriety,  refer  to  the  final  determination  of  a  collateral 
matter,  distinct  from  the  general  subject  of  the  litigation,  but 

which,  as  between  the  parties  to  the  particular  issue  settles 
the  rights  of  the  parties.   Such  an  ordsr  is  final  and  appealable, 
(Brauer  Supply  Co. v. Truck  Co.,  383  111.  569.) 

The  right  of  appeal  is  purely  statutory  and  must  be  availed 
of,  if  at  all,  in  strict  conformity  with  the  Statute.  (Johnson  v. 
Cook  County,  368  111.  160,  161). 

No  appeal  shall  be  taken  to  the  Supreme  or  appellate  Court 
after  the  expiration  of  90  days  from  the  entry  of  the  order, 
decree,  judgment  or  other  determination  complained  of,  -::--::--::-Sec .  76 
Civil  Practice  Act;  Section  200,  Ch.  110,  111.  Rev.  Stats.  1945, 
Bar  Ass'n  Ed. 
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In  view  of  our/opinion  as  to  the  finality  of  the  order 
entered  Nov.  7,  194"i,  it  will  be  unnecessary  to  consider  the 


other  alleged  errors  urged  in  this  appeal. 

'Ve  are  of  the  opinion  that  the  order  entered  by  the  trial 
court  on  March  5,  1947,  striking  the  purported  notice  of  appeal, 
was  correct,  and  the  same  is  hereby  affirmed. 

AFFIRMED . 
BARTLEY,  P.J.  and  CULBErtTSON,  J.  concur 
Publish  in  abstract  only. 


[?  Oil  Hi") 


JAN  311948 


ttitfftftftMC?  **  ***** 


*W  it  *&^ 


430S6 


RUTH  WILL  (MUELLER), 


Appellee, 


1527-31  WICKER  PARK  AVENUE  BUILDING 
CORPORATION,   a  corporation,  ELM  PARK 
HOTFIj  COMPANY,   a  corporation,   and 
AMERICAN  FORK  &  HOE  COMPANY,   a  cor- 
poration, 

Defendants* 


ELM  PARK  HOTEL  COMPANY,   a  corpora- 
tion, 

Appellant* 


APPEAL  FROM 
SUPERIOR   COURT 
COOK  COUNTY. 


) 
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MR*  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


This  appeal  Is  before  us  for  the  third  time.  Our 
reversal  of  the  judgment  in  favor  of  plaintiff  (324  111.  App# 
264)  fag  reversed  by  the  Supreme  court  (391  111*  391)  and  the 
case  remanded  with  directions*  We  again  reversed  the  Judgment 
(328  111*  App.  214)  and  were  again  reversed  by  the  Supreme 
court  (398  111.  60)  and  the  cause  remanded  with  directions. 

Plaintiff's  action  was  for  personal  injuries  claimed 
to  have  been  sustained  by  being  struck  by  a  piece  of  steel 
from  the  head  of  a  hafcchet  when  struck  by  a  hammer  In  removing 
certain  linoleum  prepa»atory  to  repairing  the  floor  of  the 
restaurant  In  defendant's  building  in  which  olaintiff  was 
working*  The  Supreme  court,  hae  held  that  there  is  evidence 
in  the  record  tending  to  show  negligence  in  the  improper  use 
of  the  hatGhet  in  the  repair  of  the  floor  and  in  failing  to 
provide  proper  warning  or  safeguards  which  would  have  pre- 
vented injury  to  plaintiff,  and  that  the  trial  court  properly 
submitted  the  issue  to  the  jury.  The  evidence  is  sufficiently 
stated  by  this  court  in  its  former  opinions.  Defendant  offered 
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no  testimony  in  defense  of  the  action  and  there  is  no  conflict 
in  the  evidence  as  to  any  material  fact.  Differences  of  opinion, 
if  any,  as  to  defendant's  negligence  can  arise  only  from 
inferences  to  he  drawn  from  undisputed  facts.   What  Inference 
should  he  drawn  was  primarily  a  question  for  the  Jury. 

In  respect  to  defendant's  contention  that  causal  connection 
between  the  disabilities  complained  of  and  plaintiff's  alleged 
injury  is  not  shown,  the  physician  called  by  plaintiff  as  an 
expert  established  suoh  connection  between  the  injury  and  the 
disability  shown  on  the  trial  in  his  ansv«rer  to  a  hypothetical 
question  approved  by  the  Supreme  court,  defendant's  counsel 
neglecting  and  refusing  to  point  out  the  essential  facts  claimed 
to  have  been  omitted  from  the  question*  The  answer  is  not 
contradicted. 

We  cannot  say  that  the  verdict  of  the  jury,  approved  by 
the  trial  court,  was  against  the  manifest  weight  of  the  evidence. 
The  Judgment  is  affirmed, 

AFFIRMED* 
Feinberg  and  O'Connor,  JJ.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex  rel.  HENRY  E.  MARSKI, 

Petitioner  and  Appellee, 


BERNA  BROWN,  MARY  KILBURG  and 
FRANK  CASELLA, 

Respondents-Appellants* 


1 


APPEAL  FROM  COUNTY  COURT 
COOK  COUNTY. 


Q 

0 


MR,  PRESIDING  JUSTICE  BUBMEYER  DELIVERED  THE  OPINION  OP  II 


Respondents  appeal  from  a  Judgment  holding  them  sniilty 
of  contempt  as  election  officials  and  sentencing  th°m  to  the 
county  Jail  for  a  period  of  90  days* 

They  were  election  officials  in  the  19th  precinct  of  the 
1st  ward  in  the  City  of  Chicago  at  the  judicial  election  held 
June  3,  1946,  and  were  charged  with  permitting  applications 
containing  forged  signatures  of  voters  to  be  presented  and 
filed,  and  ballots  cast  in  the  names  of  such  persons.  On  the 
trial  respondents  moved  for  a  transfer  of  the  cause  because 
the  trial  Judge  was  a  candidate  for  re-election  at  the  succeedjjnflr 
November  election.  As  held  by  us  In  Peo»  ex  rel.Marskl  v. 
Belvedere.  No*  44012,  opinion  filed  January  5,  1948,  the  court 
did  not  err  in  denying  this  motion. 

The  evidence  shows  that  Verna  Brown  and  wary  Kilburg 
were  Judges  of  election,  and  Frank  Casella  a  clerk.  The  remaining 
election  officials  were  not  apprehended*  Brown  served  as  the 
judge  at  the  ballot  box,  initialing  ballots  and  delivering 
them  to  voters  after  the  approval  of  the  voters1  amplications 
by  the  remaining  Judges.   She  took  sick  about  11  o'clock  a.  m. 
and  absented  herself  until  5:30  p.  m.  when  she  spindled  or 
filed  applications  of  voters  until  the  close  of  the  election. 
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Kilburg  had  served  as  an  election  official  four  titles  before 
the  election  involved  herein.  Until  Brown  left  the  polling 
place  on  account  of  illness  Kilburg  worked  on  both  binders, 
oomparing  the  signatures  on  the  amplications  with  th >se  on 
the  permanent  registration  cards.  She  took  rrown's  place 
when  the  latter  left  the  polling  piece  and  continued  initialing 
ballot s  and  working  at  the  ballot  box  until  the  close  of 
election-  Her  initials  or  name  appear ■  on  all  except  one  of 
the  voters'  applications,  approving  or  okaying  the  applicants' 
right  to  vote.  She  explains  this  by  saying  that  the  absent 
Judge,  Lorena  Davis,  neglected  to  sign  the  applications  -  a  fact 
not  discovered  until  near  the  en&.   of  the  day  -  and  that  she, 
Kilburg,  thought  she  had  the  right  as  a  Judge  to  initial  the 
blank  application*,  and  did  so.  Casella  merely  handed  applica- 
tions to  the  voters  and  did  not  sign  or  initial  any  of  them. 
Each  of  the  respondents  denies  any  guilty  knowledge  or  partici- 
pation in  any  wrong  doing* 

4  handwriting  expert,  whose  Qualifications  are  admitted, 
testified,  after  comparing  the  signatures  on  the  applications 
with  the  permanent  registration  cards,  that  more  than  50 
signatures  were  forced*  Bight  witnesses  testified  that  they  did 
not  vote  and  did  not  sign  the  applications  purporting  to  bear 
their  signatures.  Another  witness  was  uncertain  as  to  whether 
he  had  voted  or  signed  his  name*  As  to  four  of  the  witnesses  - 
the  number  of  whose  applications  appear  in  the  record  before  us  - 
the  expert  declared  the  signatures  on  the  applications  to  be 
forgeries.  Each  of  those  applications  bears  the  endorsement  or 
approval  of  Kilburg,  and  she  testified  that  three  of  the  voters 
had  actually  voted.  Neither  the  permanent  registration  cards 
nor  the  voters'  applications,  or  photostatic  conies  of  either, 
are  before  us.  We  Bust  therefore  assume  that  the  evidence 
supported  a  finding  that  the  applications  held  to  be  firgeries 
by  the  handwriting  expert  were  in  fact  forged.  There  being  no 
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evidence  In  the  record  that  Brown  or  Casella  had  anything 
to  do  with  the  comparison  of  signatures  and  the  ar proval  of 
the  voters'  applications,  there  is  no  evidence  of  their 
connection  with  the  offense  char  ed.  reo.  »x  rel.  Rusch  v. 
Fusco.  397  111*  468*  In  addition  to  the  testimony  of  the 
handwriting  expert  involving  Kilburg,  her  testimony  is  con- 
tradicted by  the  testimony  of  the  thr^e  witnesses  whom  she 
claims  actually  voted  at  the  election*   Ye  wannot  hold  that 
the  finding  of  the  trial  court  as  to  her  is  against  the  manifest 
weight  of  the  evidence.  The  punishment  is  not  excessive. 

It  appeared  that  on  opening  the  ballot  box  after  the 
close  of  the  polls  it  was  found  to  contain  10  more  ballots  than 
were  actually  cast*  No  explanation  is  given  as  to  how  these 
extra  ballots  came  to  be  in  the  ballot  box.  The  election 
officials  followed  the  statute  by  withdrawing  10  ballots 
selected  at  random*  Sen©  of  the  respondents  can  be  said  to  be 
Knowingly  guilty  of  misconduct  in  respect  to  these  ballots. 

The  Judgment  is  affirmed  as  to  the  respondent  Kilburg 
and  reversed  as  to  Brown  and  Casella* 

Affirmed  as  to  Kilburg; 

Reversed  as  to  Brown  and  Casella* 

Feinberg  and  O'Connor,  JJ.,  concur* 
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EMIL  and  MARJORIE  FKRRO,         ) 
Appellants,   ) 


JOHN  P.  DARQS, 


Appellee.    j 

) 
) 


APPEAL  FROM 
MUNICIPAL  COURT 
OP  CHICAGO. 


MR*  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT, 


Plaintiffs,  the  vendors,  brought  suit  against  defendant 
to  recover  S650  deposited  in  escrow  with  defendant,  a  real 
estate  broker,  under  a  contract  for  the  sale  of  a  restaurant. 

Defendant  filed  an  answer  admitting  he  was  the  eserowee 
under  the  contract}  that  he  was  the  broker  who  negotiated  the 
sale;  that  he  procured  the  purchasers  who  not  only  signed  the 
contract  but  were  ready,  willing  and  able  to  carry  out  all  of 
the  terms  of  the  contract j  that  under  the  contract  he  was 
entitled  to  a  commission  of  S900;  that  plaintiffs  failed  and 
refused  to  comply  with  the  terms  of  the  contract,  whereupon 
the  purchasers  elected  to  cancel  their  agreement  and  demanded 
the  return  of  the  $650  deposited  in  escrow;  that  defendant  was 
obliged  to  return  said  amount  to  the  purchasers  and  thereby  lost 
the  commission  through  no  fault  of  his  own*  With  the  answer 
was  filed  a  counterclaim  by  defendant,  seeking  judgment  for 
the  full  amount  of  the  cora miss ion. 

Plaintiffs  filed  an  answer  to  the  counterclaim,  denying 
each  of  the  allegations. 

Defendant  moved  for  summary  judgment  for  $900  and  costs, 
and  in  support  of  the  motion  for  summary  Judgment  filed  affidavits 
substantially  setting  up  the  facts  set  up  in  the  original  answer 
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to  the  plaintiffs1  claim  and  the  counterclaim  filed  by  defen- 
dant, and  more  In  detail  alleged  in  these  affidavits  the 
failure  of  plaintiff  to  comply  with  the  terms  of  the  oontract 
and  escrow  agreement. 

Plaintiffs  filed  an  affidavit  in  opposition  to  the 
motion  for  summary  Judgnent,  wherein  they  alleged  that  they 
had  fully  complied  with  the  terms  of  the  contract  and  the 
escrow  agreement,  and  alleged  that  the  defendant  wrongfully 
returned  the  escrow  deposit  to  the  purchasers;  that  the  defen- 
dant had  full  knowledge  of  the  default  of  the  purchasers  and, 
notwithstanding  such  default,  returned  the  escrow  deposit  and 
thereby  deprived  plaintiffs  of  the  amount.  The  affidavit 
further  set  up  that  although  demand  was  made  upon  the  purchasers 
to  carry  out  their  contract,  they  refused  to  do  so;  that  under 
the  agreement  between  plaintiffs  and  defendant,  as  a  brok  r, 
defendant  was  not  entitled  to  the  commission  until  the  complete 
consummation  of  the  contract  of  purchase. 

Upon  a  hearing  of  the  motion  for  summary  judgment,  the 
court  entered  a  summary  judgment  on  the  counterclaim  for  $280 
and  costs,  from  which  judgment  plaintiffs  appeal. 

Defendant  in  hie  brief  says:   "Judgmemt  for  ^250.00  was 
entered  in  favor  of  defendant-eounterclaimant  and  against 
plaintiffs,  that  sum  being  the  difference  between  the  $900.00 
commission  due  said  defendant-count erclaimant  from  said  sellers 
and  the  1650.00  deposit  which  he  surrendered  to  the  buyers,  and 
the  cause  was  continued  for  trial  for  a  jury  to  determine  whether 
the  sellers,  plaintiffs  herein  or  the  buyers  who  are  not  parties 
to  this  cause  were  guilty  of  failure  to  perform  the  contract". 

If  the  affidavit  in  opposition  to  the  motion  for  sunmary 
judgment  presented  an  issue  of  fact,  then  the  court  had  no 
right  to  enter  a  summary  judgment  but  was  obliged  under  tr.e  law 
to  try  the  controverted  issue.  Macks  v.  Macks.  329  111.  App. 
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144 j  Barkhausen  v.  Naugher.  395  111.  562.  The  defense  to  the 
counterclaim  and  to  the  mo' ion  for  summary  Judgment  presented 
a  question  of  fact  as  to  the  right  of  defendant  brok  r  to 
recover  any  commission,  and  the  court  could  not  allow  a 
summary  Judgment  for  a  portion. 

For  the  reasons  indicated,  the  Judgment  of  the  Municipal 
Court  is  reversed. 

JUDGMENT  REVERSED. 

Niemeyer,  P.  J.,  and  01 Connor,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,   ) 

ex  rel*  HENRY  E.  MARSKI,  ) 

Appellee,     ) 


V\ 


v.  )  APPEAL  FR0S2  COUNTY.  COURT 

)  OF  COOK  COUNTY. 
EUGENE  SPIKES,  MARION  YSLAS,       ) 
THELMA  SMITH,  AGNES  LE7IS,  and     ) 
SHIRLEY  BERKOWITZ,  )  -j 


Appellants* 


\  o  So  1 » A •  o  o  i 


MR«  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

At  the  judicial  election  held  June  3,  1946,  Sugene 
Spikes,  Thelma  Smith  and  Agnes  Lewis  were  Judges  of  election 
in  the  47th  Precinct  of  the  20th  ward  of  Chicago,  and  Marian 
Yslas  and  Shirley  Berkowita  were  clerks  of  election*  They 
were  each  charged  with  misconduct  and  misbehavior  In  the 
performance  of  their  duties  in  that  they  "permitted  applications 
to  he  presented  and  filed  and  ballots  to  be  cast  in  the  names 
of  persons  who  did  not  personally  appear  at  the  polling  place 
and  vote  in  said  election,  and  permitted  applications  containing 
forged  signatures  of  voters  to  be  presented  and  filed  and 
ballots  to  be  cast  in  their  names,  and  made  a  false  canvass 
and  return  of  the  votes  cast*"  Each  of  the  defendants  denied 
they  had  committed  any  offense*  After  a  hearing  the  court 
found  each  of  the  defendants  guilty  of  contempt  of  court  and 
sentenced  them  to  be  committed  in  the  county  Jail-Eugene  Spike e 
for  a  period  of  six  months,  Thelma  Smith  for  three  months, , 
Agnes  Lewis  for  three  months,  Marion  Yslas  for  two  months,  and 
Shirley  Berkowlts  for  two  months*  To  reverse  the  Judgment 
the  defendants  prosecute  this  appeal*  For  the  purpose  of  this 
opinion  we  shall  refer  to  the  petitioner  as  plaintiff  and  the 
Judges  and  clerks  of  election  as  defendants* 

The  defendants  filed  a  verified  petition  to  transfer 
the  oause  to  some  other  Judge,  in  which  they  set  up  that  thpy 
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feared  they  would  not  receive  a  fair  and  impartial  trial 
before  the  Judge  of  the  County  Court  for  the  rtasM  that  the 
Judge  was  then  a  candidate  for  re-election  in  the  election 
to  be  held  in  November,  1946,  and  by  reason  thereof  he  might 
unintentionally  be  directed  toward  attaining  public  favor. 
The  court  refused  to  transfer  the  case  to  another  Judge*  In 
this  we  think  there  was  no  error*  The  Judge  had  been  nominated 
in  the  April  primaries  of  1946  and  was  not  a  candidate  at  the 
election  held  June  3»  1946  which  is  the  one  involved  in  the 
instant  case* 

In  People  ex  rel*  Marski  v*  Belvedere  et  al*.  No*  44012 
(opinion  filed  January  5,  1948),  which  wae  a  proceeding  similar 
to  the  one  at  bar,  we  passed  on  this  «ame  question  adversely 
t®  the  eontention  now  made  by  the  defendants. 

On  the  hearing  the  records  of  the  election  commissioners 
were  introduced  in  evidence  by  agreement  of  the  parties*  Counsel 
for  defendants  say  the  plaintiff  then  called  twenty-two  voters 
of  the  precinct,  fifteen  of  whom  testified  they  signed  an 
application  for  a  ballot,  four  that  they  did  not  sign  $he 
application!  for  ballots  on  which  their  name g  appeared*  Sight 
voters  shown  by  the  records  of  the  election  commlssidners  as 
having  voted  testified  that  they  did  not  vote*  One  of  them 
testified  that  she  signed  her  name  on  an  application  on  the 
street*  Another  of  the  eight  testified  that  she  signed  her 
application  at  home*  Three  of  them  testified  that  they  did  not 
receive  any  ballot*  Another  one  of  the  eight  swore  that  he  did 
not  ask  for  any  ballot  and  did  not  mark  one*  Another  could  not 
recall  whether  he  voted  that  day*  Another  testified  that  she 
went  inta  the  booth  but  the  ballots  (Judicial  and  proposition) 
were  already  marked*  The  remaining  fourteen  voters  testified 
that  they  voted  at  the  election* 
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Plaintiff  called  Rudolph  Salmon  who  testified  as  a 
handwriting  expert.  He  examined  all  the  applications  for 
"ballots  of  the  precinct,  compared  the  signatures  on  the 
applications  with  the  correspondi  ig  feames  on  the  registration 
cards  in  the  hinder,  and  testified  that  in  his  opinl  .n  t  elve 
of  the  applications  were  not  written  by  the  registered  voter. 

Defendant  Eugene  Spikes  testified  that  he  served  as 
Republican  Judge,  that  he  initialed  all  the  ballots  and 
worked  at  the  ballot  box  until  the  polls  closed,  after  which 
he  sorted  and  helped  count  them;  that  218  ballots  were  cast; 
that  there  were  four  different  ballots  given  each  voter  (one 
of  which  was  the  Judicial  ballot,  and  the  other  tree  being 
proposition  ballots) »  Spikes  testified  that  everyone  who 
received  a  ballot  that  day  went  into  the  booth  and  afterwards 
the  ballots  were  put  into  the  ballot  box.  He  then  testified  as 
to  particular  persons  who  came  in  that  day  to  vote,  som--  of 
whom  had  testified  they  had  not  voted,  etc»  Hie  testimony 
further  tends  to  show  that  he  was  well  acquainted  with  most  of 
the  voters  in  the  precinct,  and  that  almost  all  of  the  voters 
whose  votes  had  been  questioned  by  the  witnesses  produced  by 
plaintiff  had  properly  voted* 

Agnes  Lewis  testified  that  she  had  lived  at  her  present 
address  in  the  precinct  for  about  twelve  years;  that  she  went 
"to  twelfth  grade,  two  semesters  in  Junior  college  at  Heser"; 
that  she  was  a  special  power  machine  operator;  that  she  arrived 
at  the  polling  place  about  five  minutes  to  six  on  the  morning 
of  the  election,  "lighted  the  candles";  that  defendant  Spikes 
asked  a  young  lady  (Thelma  Smith),  who  came  in,  to  serve  a-  a 
Judge  because  one  of  the  Judges  had  not  appeared,  and  that  she 
acted  as  a  Judge*  Continuing,  the  witness  testified  that  she 
checked  signatures  of  the  persons  who  applied  for  ballots,  and 
printed  their  names  underneath  where  the  applicant  signed,  and 
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then  told  Mr«  Spikes  the  voter  was  entitled  te  a  ballot.  She 
further  testified  concerning  certain  other  persons  whose 
right  to  vote  had  been  questioned  by  plaintiff,  and  in  most 
instances  her  testimony  was  that  everything  was  regular  and 
that  the  people  voted  whose  names  appeared  as  having  done  so* 
From  her  testimony  it  further  appeared  that  she  was  well 
acquainted  with  the  voters  of  the  precinct,  kner;  a  great 
many  of  them  personally,  and  the  evidence  shows  that  she 
checked  nearly  all  of  the  applications  in  the  trial  court; 
that  she  thought  she  had  performed  her  duty;   "I  saw  t©  it 
that  everybody  who  came  in  signed  their  own  application  and 
they  voted  and  t  en  went  out*  I  had  no  inteation  or  desire 
to  violate  the  elotion  law,  if  there  are  any  irregularities, 
they  are  mistakes.  I  don't  know  of  any,  but  we  all  make 
mistakes** 

Defendant  Marion  Yalas,  clerk,  testified  that  she 
went  to  the  polling  place  in  the  morning  to  vote;  that  Mr» 
Spikes  said:   HYou  are  to  servo-.  lou  work  or  go  to  Jail* 
The  Board  isn't  filled  up."  She  was  then  sworn  in  as  a  clerk; 
that  she  did  not  know  in  the  morning  before  the  time  oho  was 
sworn  in  that  she  was  to  work  at  the  polls;  that  she  printed 
voters1  names  on  the  applications  below  the  voter's  written 
signature  practically  all  day;  and  that  all  of  the  voters 
stated  that  they  lived  in  the  precinct. 

Defendant  Thelma  Smith  testified  that  she  was  doing 
maid-service  work  at  the  Morrison  Hotel;  that  about  6:30  on  the 
morning  of  the  election  she  was  sworn  in  as  a  substitute  Judge; 
that  after  the  voters  signed  their  applications  she  looked  at 
the  name  in  the  binder  and  0«K»'d  their  signatures;  that  every 
on©  of  the  218  people  who  cam©  to  the  voting  place  signed  their 
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name  to  the  abdication  Wank  and  reoeived  ballots;  and 
that  shs  knew  of  nothing  that  was  irregular. 

Defendant  Shirley  Berkowits  testified  that  she  had 
lived  with  her  mother  at  1342  South  Halsted  Street  for 
seventeen  years;  that  she  served  as  a  clerk  of  election;  that 
she  issued  applications  to  voters  and  worked  all  day. 

Each  of  the  defendants  testified  that  they  had  never 
been  accused  of  any  offense. 

In  People  v*  fusco.  397  111.  468,  at  470,  the  court  said: 

*W#  have  repeatedly  held  that  a  contempt  proceeding  under  said 

section  14-6  is  a  proceeding  for  civil  contempt  *  *  ••  It  has 

been  held  many  times  that  in  a  charge  for  civil  contempt  the 

respondents  must  be  shown  guilty  by  at  least  a  preponderance 

of  the  evidence.* 

Counsel  for  defendants  contend  that  plaintiff  did  not 
I 
sustain  the  burden  of  proving  defendants  guilty  "by  either 

the  preponderance  of  or  the  most  convincing  evidence."  We  have 

considered  all  the  evidence  in  the  record,  and  are  of  opinion 

that  we  would  not  be  warranted  in  disturbing  the  finding  of  the 

trial  Judge  who  saw  and  heard  the  wit ne sees  testify,  as  to  the 

defendants  Eugene  Spikes  and  Agnes  Lewis*   ft  have  above  referred 

t©  the  testimony  of  these  two  witnesses  and  are  of  opinion  that 

they  had  more  to  do  at  the  polls  on  the  day  in  ouesjslon  and  knew 

more  people  in  the  precinct  than  the  other  thr??e  defendants. 

As  to  the  defendants  Marion  Yslas,  Thelma  Smith  and 
Shirley  Berkowita,  we  think  the  finding  aad  Judgment  is 
against  the  manifest  weight  of  the  evidence.  The  evidence  shows, 
as  above  stated,  that  they  checked  the  signatures  on  the  amplica- 
tions they  had  handed  to  the  prospective  voters  with  the 
signatures  in  the  binders* 

The  Judgment  of  the  County  Court  of  Cook  County  as 
to  the  defendants  Eugene  Spikes  and  Agnes  Lewis  is  affirmed* 
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6. 

Aa  to  defendants  Marion  Yslas,   Thelraa  Smith  and  Shirley 

Berkowitu  the   judgment  is  reversed* 


JUDGMENT  AFFIRMED  AS  TO  T  7Q 

AND  REVERSED  AS   TO  THREE   DEFENDANTS. 


Niemeyer,  P«  J«,  and  Feinberg,  J.,  concur* 
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GERTRUDE  FISCHER,  (Turek) 
Appellant, 

▼• 

EDWARD  FISCHER, 

Appellee. 


APPEAL  B'ROJI 

iOR  C  URT, 
000K  COUNTY, 
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Plaintiff  obtained  a  decree  of  divorce  from  defen- 
dant December  13,  1939,  Afterwards  she  married  ttr«  Turek, 
and  a  number  of  times  afterwards  filed  petitions  seeking  to 
compel  the  payment  of  what  plaintiff  claimed  w&«.  due  for  the 
support  of  their  minor  child*  September  2   ,  1948,  the  court 
entered  an  order  on  motion  of  attorney  for  the  petitioner 
plaintiff,  or  daring  the  respondent,  Sdward  Fischer,  to  pay  to 
the  plaintiff,  now  Gertrude  Turek,  forthwith,  5!aoo,  on  account 
of  arrears  and  delinquencies  on  previous  orders,  for  their 
minor  child's  support.  That  defendant  admitted  he  wag  behind 
in  the  payment  of  #1,000,  but  that  petitioner  claims  he  was  in 
arrears  #1,961,  and  it  was  further  ordered  that  the  gur-rort 
of  the  minor  child,  Barbara  Dale  Fischer,  be  terminated  as  of 
September  4,  1946,  and  that  respondent  pay  |40  per  moath  to 
the  petitioner  commencing  October  20,  1946,  to  apply  on  the 
balance  of  the  amount  still  due  from  him.  Defendant  paid  1500 
ag  ordered*  The  matter  was  referred  to  Master  in  Chancery 
Wesoott  to  determine  the  amount  respondent  was  In  arrears  and  to 
report  the  same  to  the  court.  The  master  took  the  evidence, 
made  up  his  report  in  which  he  stated  "That  a  stenographic 
record  of  the  proceedings  was  not  taken  and  that  I  made 
minutes  of  the  testimony."  He  made  a  number  of  findings  in 
which  he  found  that  In  plaintiff* s  first  petition,  filed 
February  3,  1946,  she  claimed  he  was  250  in  arrears  and 
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furnished  an  Itemised  list  whleh  showed  3340,26,   and  that  there 
were  other  discrepancies  In  three  other  petitions  which  she 
later  filed.     He  found  that  defendant  was    "804  In  shears  an<3  he 
;.?as  ordered  to  pay  this  in  Installments  of    ;40  per  nontb* 

Object' ons  were  filed  and  overruled,   they  stood  as 
exceptions  which  were  overruled  and  an  ord  r  was  entered 
April  25,   1947,    sustaining  the  master's  report*     Flalntiff 
appeals* 

Plaintiff's  contention  Is  that  the  total,  amount  due 
was  Si, 290*25,   and  that  the  court  should  have  found  this  to 
be  the  fact*     Her  counsel  contends  that   "the  Master's  report 
and  recommendations  being  contrary  to  the  law  and  against  the 
manifest  weight  of  the  evidence"  and  that  the  order  should  be 
reversed  and  counsel  argue  as  though  the  evidence  was  before: 
us*     Since  the  evidence  is  not  preserved  in  the  record  and  is 
not  preserved  before  the  master,   under  the  law,    it  Is  obvious 
that  we  would  not  be  warranted  in  disturbing  the  finding  of  the 
master,  approved  as  it  was  by  the  chancellor  on  the  ground 
that  it  is  against  the  manifest  weight  of  the  evidence* 

We  have  examined  the  master's  report  and  find  that  he 
went  into  the  matter  very  carefully  and  upon  a  consideration 
©f  the  entire  record,  w*  are  clearly  of  opinion  that  the  or  er 
appealed  from  must  be  affirmed* 

Omm  AFFIRMED. 

wiemeyer,  P*   J#,   and  Feinberg,   J*,    concur* 
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Agenda  Ho.    51. 


IIT  THE 
APPELLATE   COURT   OP  TIE 
SECOIID  DISTRICT   OP   ILLI1I0IS 


TO   THE   OCTOBER   TERM,   A.    D.    1947, 
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: 


OLLIE  E.  JOHES,  CLARENCE  WEBB, 

JAMES  WEBB  and  ELMER  MARTIN, 

Plaintiffs-Appellees 


WILLIAM  RIPLEY  and  ALMA  RIPLEY, 

Defendants-Appellant  i 


Appeal  from 
Circuit  Court  of 
Iroquois  County. 


WOLFE,—   P.  J, 

Ollie  E.  Jones  v/as  the  owner  of  over  three  hundred 
acres  of  land  in  Iroquois  County,  known  as  Brookfield  Farm.   He 
entered  Into  a  lease  with  Clarence  Webb  and  James  Webb  for  one 
portion  of  this  land  and  Elmer  Martin  the  other.   William  Ripley 
and  Alma  Ripley  had  been  farming  the  land  for  the  past  five  or  six 
years.   A  mis\inderstanding  between  Jones  and  Ripley  caused  Jones 
to  terminate  what  he  called  a  partnership  between  himself  and  the 
Ripleys.   Jones  and  the  Webbs  and  Martin  started  a  suit  in  the  Cir- 
cuit Court  of  Iroquois  County,  asking  that  the  Court  terminate  the 
partnership,  and  for  an  accounting  between  Jones  and  the  Ripleys, 
and  for  an  injunction  against  Ripley  and  his  wife,  restraining 
them  from  interfering  with  the  Webbs  and  Martins,  as  tenants  for 
the  farm  during  the  crop  season  of  1946. 
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The  complaint  filed,  set  forth  the  history  of  the  business 
relations  between  Jones  and  the  r.ipleys;  how  the  profits  should  be 
divided;  that  Jones  should  furnish  the  machinery;  that  William  Ripley 
was  to  do  the  fam  work,  and  pay  a  monthly  rental  for  the  hone,  and 
four  acres  on  the  farm.   Jones  contended  that  the  agreement  was  a 
partnership*  and  that  the  partnership  business  had  ooen  fully  settled, 
but  Ripley  refused  to  givn  possession  of  the  farm. 

Will  lain  Ripley  filed  an  answer  and  admitted  most  of  the 
facts  relative  to  how  the  fam  had  beer-  managed,  how  the  profits 
had  been  divided,  but  denied  that  there  was  a  partnership  agree- 
agent  between  the  parties,  and  claimed  the  agreement  was  e 
landlord  and  tenant;  that  he  had  rented  the  farm  from  year  to  year, 
and  had  received  no  written  notice  from  Jones,  the  owner,  to  ter- 
minate the  tenancy,  so  he  was  rightfully  in  possession  of  the  same, 
and  intended  to  farm  it  for  the  crop  year  of  1046, 

Ripley  also  filed  a  cross  complaint  setting  forth  many 
of  the  facts,  as  stated  in  his  answer,  and  claimed  that  Jones  was 
indebted  to  him  to  a  large  amount,  am  asked  that  the  Court  declare 
that  he  ws.s  in  the  rightful  possession  of  the  premises,  and  that 
Jones  account  for  what  he  owed  him.  To  the  counterclaim,  Jones  filed 
a  reply,  in  which  he  denied  that  the  relationship  of  landlord  and 
tenant  had  existed,  but  reasserted  that  it  was  a  partnership*  and 
that  the  partnership  had  been  fully  terminated.   He  also  denied 
that  he  was  indebted  to  Ripley  for  any  amount,  but  if  the  Court 
found  that  he  owed  Ripley  any  thine;,  he  would  pay  it. 

During  the  pendency  of  the  suit,  the  plaintiffs  made  a 
motion  for  a  temporary  receiver,  alleging  that  there  were  many 
noxious  weeds  going  to  seed  on  the  promises,  which  would  cause 
much  damage  to  proper  farming  for  the  1947  season;  that  the  premises 
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in  question  -ware  being  damaged,  and  the  litigation  in  this  suit 
cannot  be  determined  in  time  to  prevent  a  loss.  A  temporary  re- 
ceiver vas  appointed  to  take  charge  of  the  property. 

The  case  was  submitted  to  the  Court  without  a  jury,  who 
after  hearing  the  evidence,  found  the  issues  in  favor  of  the  plain- 
tiffs, and  that  the  relationship  that  existed  between  the  parties 
was  that  of  a  partnership,  and  that  said  partnership  agreement  had 
been  terminated  by  the  parties  on  Feb.  23,  1946.  A  decree  was  enter- 
ed accordingly.  William  nipley  has  appealed  from  this  decree. 

Plaintiffs'  exhibits  Ho.  1  to  9  inclusively,  were  all  exe- 
cuted on  February  23,  1946.   Ho.  1  provides;   "Agreement  between  0.  E. 
Jones  &  Urn,  Ripley,  For  full  payment  for  all  labor,  carpenter  and 
otherwise  0,  F.  Jones  surrenders  full  title  to  the  following  farm 
implements."  Then  is  listed  the  farm  implements  in  question.  Ho.  2. 
"Vim.  Fipley  agrees  to  sell  48  head  of  hogs,  more  or  less  week  ending 
March  2nd  1946  dividing  proceeds  equally  between  himself  and  0.  E. 
Jones."  Ho,  3.   "Agreement  between  Wra.  Ripley  and  0.  E.  Jones. 
This  agreement  gives  permission  to  Elmer  Liar  tin  and  or  Lawton  Justice 
and  or  C.  H.  Webb,  and  or  James  Webb  or  any  one  the  choose  to  trespass 
Brookfield  Farm  effective  March  2nd  1946."  Ho.  4.  "Wm.  Ripley  agrees 
to  sell  two  cows,  one  heifer  calf,  paying  0,  E.  Jones  473.55  and  divid- 
ing any  over  this  equally.   If  these  three  do  not  sell  for  above  price 
the  entire  price  received  will  be  paid  0,  E.  Jones.  To  be  sold  on  or 
before  March  2nd  1946."  llo.  5.  "All  oats,  soybeans  and  corn  will  be 
delivered  Braden  &  Boughton  Elevator  Wellington,  111.,  and  sold  at 
market  price,  proceeds  divided  equally."  Fo.  6.  "'to.  Ripley  agrees 
to  vacate  house  on   or  before  Uarch  30th  and  if  unable  to  locate  living 
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4. 
quarters  he  will  liavo  privilege  of  storing  his  household  effects 
in  house  until  April  30th."  No,  7.  "lite,  Ripley  agrees  to  sell  all 
hay  and  straw  on  Brookfield  Ram  on  or  before  liarch  9th  dividing 
proceeds  equally  between  himself  and  0.  " ..  Jones."  No,  3.  "Thia 
is  receipt  for  cancellation  of  note  for  C»2500.00  dated  3/17/45 
due  H/l/45  heM  by  Wellington  State  Ban!:,  Hade  out  to  0, 
Jones,   Ho  to  signed  by  Y&i.  Ripley  and  Alma  Ripley."  No,  9.  "Uhen 
all  agreements  are  fulfilled  as  agreed  on  statements  signed  by 
0.  E»  Jones  and  I&i.  Ripley  witnesses  by  R.  F,  Rerritt  known  a v, 
Rxhiblts  one  -  two  -  three  -  four  -  five  -  six  -  seven  -  and  sight 
dated  2/23/46.   There  then  exists  no  obligations  by  or  between  either 
party.  " 

Rueben  L.  Craig  was  called  as  a  witness  and  his  evidence 
as  abstracted,  shows  the  following:   "Ripley  told  me  that  he  was 
through  out  at  Brookfield  farm  and  that  he  was  leaving  the  farm} 
said  he  had  load  a  settlement  with  Mr.  Joiies,  wound  up  Ms  affairs 
with  Mr.  Jones  and  he  thought  he  had  a  very  good  settlement,  think 
he  said  he  was  through  with  the  farm  and  expected  to  move  ixonediatelyj 
said  lie  was  going  to  see  Standard  Oil  Company,  about  salesmanship. 
Merchandise  Standard  Gilj  talked  about  opening  an  oil  station  in 
lloopeston.  As  to  anything  else  said,  no,  but  that  it  was  satisfactory 
and  that  he  was  leaving."  James  L.  conken  testified  that  he  was  in  the 
restaurant  business  in  Hoopeston,  and  had  known  Ripley  for  five  or  six 
years;  that  he  had  talked  with  Ripley  about  Liarch  first,  tlis  year, 
concerning  Brookfield  Farm,   Ripley  said,  "lie  was  all  settled  up, 
leaving  the  farm,  and  was  going  with  standard  Oil  Company  at  Peoria, 
or  open  a  Shell  Station  at  lloopeston." 
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From  the    evidence  In  thi  o  case,  both  oral  and   documentary, 
it  is  our  conclusion  that  the   Court  properly  found  that  there     was 
a  partnership  a^rooment   existing  between  the  plaintiff,   Jones,   and 
the  defendant,  \7illiam  Ripley,  and  that  the  3ame  had  been  terminated 
by  the  parties,  and  that   Jones  was   entitled  to  tho  possession   of  the 
farm. 

It  is  argued  by  the  appellant    that  Hie  Court  did  not  have 
jurisdiction  to   try  this  suit,    and  sign  the  orders  that  he  did,  be- 
cause it  was  purely  a   suit   for  -possession  of  tlae   farm,   and  not  an 
equitable  action.     The  appellant  is  in  no  position  to  raise  this 
question,    as  it  was   not  raised  in  the  trial   Court,  but  he  filed 
an  answer  and  cross   complaint   and  asking  for  the  same  relief  in 
hll   cross  complaint,  as  the  plaintiff  had  ashed  In  the   original 
complaint.      However,  we  are  of  the  opinion  that  the   Court  did  have 
jurisdiction  of  fee   parties  and  the   subject-matter  of  the   suit,   and 
we  find  no  merit  in  this  contention.     The  decree  appealed  from  is 
affirmed. 

Decree  af finned. 


to-*-"*-  ^ 


i^' 


- 


Gen.  No.   10222. 


Agenda  No.  20. 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS, 
SECOND  DISTRICT. 


OCTOBER  TERM,  A.  D.  1947.Q  O 


GENEVA  A.  MILLER, 

Plaintiff-Appellant, 

vs. 

ROBERT  II.  MILLER  and  CITY  NA- 
TIONAL BAM  0?  KANKAKEE, 
ILLINOIS,  a  Corporation, 

Defendants-Appellees, 


Appeal  fron  the 
Circuit  Court  of 
Kankakee  County. 


WOLFE,—   P.  J. 

Geneva  A.  Miller  filed  a  complaint  in  the  Circuit 
Court  of  Kankakee  County,  against  the  defendant,  Robert  II. 
Ililler,  her  husband,  asking  for  a  divorce  and  charging  him  with 
extreme  and  repeated  cruelty,  and  with  cursing  her  and  calling 
her  vile  and  obscene  names,  and  that  many  times  he  had  threaten- 
ed her  with  personal  violence.   At  the  time  of  filing  her  com- 
plaint for  divorce,  the  Court  issued  an  injunction  restraining 
the  defendant  from  Interfering  in  any  way  with  his  wife,  or  from 
selling,  or  disposing  of  his  property.   She  asked  for  the  custody 
of  their  minor  child,  a  boy  fifteen  years  of  age,  also  for  per- 
manent alimony. 
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On  Feb.  3,  1947,  the  defendant  filed  his  answer,  in 
which  he  admitted  the  marriage  of  the  parties,  and  the  birth 
of  the  son,  but  denied  any  and  all  allocations  of  Biis treatment 
on  his  part.   The  defendant  filed  a  counterclaim  charging  his 
wife  with  extreme  and  repeated  cruelty,  and  asked  for  a  divorce 
from  her. 

On  April  16,  1947,  the  plaintiff  amended  her  complaint 
by  charging,  "that,  for  several  years  last  past,  the  defendant 
had  habitually  absented  himself  from  his  home  during  the  evenings, 
and  on  occasions,  remained  away  from  the  home  throughout  the  night; 
that  during  said  times,  and  in  the  evening  he  had  kept  company, 
and  had  been  seen  in  public  places  with  a  married  woman  other 
than  the  plaintiff,  and  that  the  plaintiff,  for  the  reasons  here- 
with set  forth,  is  therefore  now  living  separate  and  apart  from 
the  defendant  without  her  fault."  The  amendment  also  changed  the 
suit  from  divorce  to  one  of  separate  maintenance.   The  defendant 
did  not  answer  this  amendment.   The  case  was  heard  before  the 
Court  without  a  jury,  who  found  against  the  plaintiff  in  her  suit 
for  separate  maintenance,  and  against  the  defendant  on  Ms  cross- 
complaint  for  a  divorce.   The  plaintiff,  Geneva  A.  Miller,  has 
perfected  an  appeal  to  this  Court. 

The  plaintiff  testified  that  on  several  different  occasions, 
the  defendant  had  struck  her  violent  blows,  one  time  injuring  her 
back  so  that  it  was  necessary  for  her  to  have  treatment  for  the 
same;  that  one  time  he  hit  her  with  his  shoe,  and  that  on  many 
many  occasions  he  had  cursed  her,  and  used  the  vilest  of  epithets 
toward  her.   The  plaintiff  also  testified  that  her  husband  had 
frequently  gone  out  with  other  women;  that  she  had  seen  him  with 
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them,  and  on  one  occasion,  she,  her  mother  and  a  friend,  Jessie 
Ridgeway,  were  in  their  car,  and  followed  the  defendant  from 
Kankakee  to  Momence,  Illinois;  that  they  saw  the  defendant,  in 
the  car  ahead  of  them,  with  a  woman;  that  he  was  hugging  and 
kissing  the  woman,  Mrs.  Ridgeway  xras  called  as  a  witness  to 
corroborate  this  part  of  the  plaintiff's  testimony,  but  refused 
to  tell  what  she  saw  the  parties  doing  In  the  automobile. 

Mrs*  Alta  Yeates,  the  mother  of  the  plaintiff,  lived 
at  the  home  of  the  Miller's.   She  testified  that  the  defendant 
and  plaintiff  had  numerous  quarrels;  that  she  sa?/  the  defendant 
strike  her  daughter  twice;  that  she  had  heard  him  strike  her  at 
other  times,  and  that  3he  had  threatened  to  call  the  police  if 
he  did  not  desist.   On  another  occasion,  she  saw  the  defendant 
strike  the  plaintiff  in  the  face  two  times.   At  one  time  the 
defendant  hit  the  plaintiff  on  the  back,  and  Ghe  had  to  go  to 
a  Hiss  Johnson,  (chiropractor, )  to  have  it  straightened  out; 
that  she  did  not  see  the  defendant  strike  the  plaintiff  with 
his  shoe,  but  she  saw  the  shoe  fall  on  the  floor,  and  later, 
the  plaintiff  had  a  black  mark  on  her  leg;  that  she  had  seen 
the  defendant  in  the  home  when  he  was  drunk;  that  she  had  heard 
the  defendant  swear  at  the  plaintiff  many  times;  that  he  frequent- 
ly called  his  wife  a  'son  of  a  bitch,  '  and  'bitch;  '  that  he  did 
this  in  the  presence  of  their  son;  that  she  had  never  heard  the 
plaintiff  call  the  defendant  any  names,  and  that  she  had  never 
seen  her  strike  the  defendant;  that  she  and  the  son  of  the  parties 
went  out  to  the  garage  about  midnight  one  night  when  the  plaintiff 
and  the  defendant  were  arguing  about  the  car;  that  the  son  pre- 
vented his  father  from  striking  Ms  mother.   She  also  testified 
that  she  was  with  her  daughter  and  Mrs.  Ridgeway  following  the 
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defendatit,  and  the   lady  in  the  car,   and  ^he   saw  the   defendant 
hugging   and  hissing  the   lady  in  the   car. 

Paul  Miller,    the   con,  who   is   fifteen  years   of  age,    testi- 
fied that  he  never   saw  his  father  strike  his  mother,    but  had   seen 
him  when  he  was  going  to  do  so;    that   one   time  his  grandmother  got 
him  out   of  bed,    and  they  went   out   to   the    garage,    and  he   stood  1-38" 
tween  Ms  father  and  mother,  because  hia   father  was  going  to    strike 
his  mother;   that  the  father  was   drinking  that   night,   and  he  was 
mean  when  he  was   drinking}   that  his  father  frequently  would  call 
his  mother   a    'son  of  a  bitch,'    and   a  prostitute;   that  he  would 
swear  frequently  when  he  was  at  horns;    that  he   had  never  heard 
his  mother   swear  at  his   father,   and  sloe  never  threatened  him; 
that  he  never   saw  anything  about  his  mother  »s   conduct,   which  he 
thought  was  wrong;   that  when  his   father   was  at  heme,  he  bought  him 
things  that  he  needed,    and  he   never  refused   to   buy  anything  which 
he  asked  him  for.      The   son  stated   that  he  wanted   to  make  his  home 
with  his  mother. 

The   defendant    testified  in  Ms  own  behalf,    and  denied 
ever  striking  his  wife,   except   once,   and   that,   he  claimed,   was 
in  self-defense.      He  admitted  that  he   did   strike  her  with  Ms 
shoe.      He  related   occasions  where  he  ard  Ms  wife  had  had  violent 
arguments,    end  claimed  that  she  struck  him  with  some   keys  and 
scratched   the    side  of  his    face,    -and   threw  a  paperweight   at  him; 
that    she  tried  to    hit  him  with  an  inkbottle,    and  he  hit  her   with 
a   shoe  to  stop  her.      Ee  also  testified  that  when  he  was  a  young 
man,    the    doctor  advised  him  to    drink  moderately  for  Ms  health; 
that  he  would  '"rink  whiskey  when  he   could  get   it,   as  he   had  a 
blood  condition;    that  he  Lad  drunk  moderately  since  that    time; 
that  he  could  probably  drink  six,    seven  or   eight  beers  without 
ill  effect;   that   the  plaintiff  had  always  objected  to  Ms    drinking; 
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5. 
that  he  had  never  been  actually  intoxicated  in  his  life.   "I 
have  been  sick  twice.   One  time  was  on  Hew  Year's  in  1942,  but 
I  came  home  under  my  own  power.   I  was  sick,  but  not  drunk." 
He  also  testified  that  lie  and  Ms  wife  had  many  quarrels.   It 
started  about  a  week  after  they  were  married;  that  she  falsely 
accused  him  of  running  around  with  other  women,  and  a  great 
many  of  their  quarrels  were  over  these  false  accusations.   In 
regard  to  the  trip  from  Kankakee  to  Komence,  he  stated  that  he 
knew  that  he  was  being  followed,  so  he  told  the  woman  companion, 
"that  he  would  give  them  something  to  look  at;  that  he  acted  like 
he  was  putting  his  arm  around  her  and  kissing  her,  but  he  did  not 
do  so."   He  related  other  quarrels  and  incidents  that  caused  the 
couple  to  drift  farther  and  farther  apart.   He  admitted  cursing 
his  wife,  but  claimed  he  was  justified  in  doing  it.   In  regard 
to  the  time  that  the  trouble  occurred  in  the  garage,  he  stated 
he  did  not  hit  his  wife,  but  she  told  their  son  to  hit  him.   The 
plaintiff  was  recalled  as  a  witness,  and  she  denied  that  she  had 
ever  called  her  husband  any  obscene  names,  or  used  any  obscene 
language  toward  him.   The  son,  Paul,  was  called  in  rebuttal.   He 
said  that  he  had  heard  his  father  testify  that  his  mother  had  told 
him  to  hit  his  father,  but  that  statement  was  not  true. 

The  husband  claimed  that  his  business  as  a  marble  dealer 
frequently  required  him  to  consult  women,  and  that  he  was  frequent- 
ly seen  in  public  with  them.   However,  his  explanation  of  the  ride 
from  Kankakee  to  Homenee  in  the  automobile  with  a  woman,  not  his 
wife,  and  what  happened  on  the  road  that  night,  does  not  seem  like 
an  ordinary  business  transaction.   In  the  case  of  Hill  vs.  Hill, 
238  111.  App. ,  Page  189,  the  evidence  in  that  case  was  stronger 
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than  in  the  present  one.   The  Court  there  held  that  the  wife 
was  entitled  to  separate  maintenance  where  her  husband  had 
consorted  with  other  women.   In  the  present  case,  the  evidence 
of  the  misconduct  of  the  husband  with  other  women,  taken  alone, 
would  probably  not  entitle  the  wife  to  maintain  her  suit  for 
separate  maintenance.   However,  the  evidence  preponderates  in 
favor  of  the  appellant,  in  that  the  husband  had  frequently 
struck  his  wife,  cursed  her  and  called  her  vile  and  vulgar 
names.   Cruel  treatment  does  not  always  consist  of  actual  vio- 
lence.  There  are  words  of  false  accusations  that  inflict  deeper 
anguish  than  physical  injuries  to  the  person  which  are  more  en- 
during and  lacerating  to  the  wounded  spirit  of  a  gentle  woman, 
than  actual  violence  to  the  person,  though  severe.   (Farhham, 
73  111.  Page  500. )   The  defendant  admits  that  he  has  frequently 
cursed  his  wife,  but  tries  to  justify  himself  for  so  doing.   The 
evidence  does  not  sustain  his  explanation  as  to  why  he  cursed 
her.   Certainly  a  woman  does  not  have  to  meekly  bear  the  cursings 
and  vile  names  which  the  record  shows  the  appellee  used  toward  his 
wife,  prior  to  the  filing  of  this  suit. 

That  there  was  frequently,  quarrelling  and  bickering  back 
and  forth  between  the  husband  and  wife,  is  clearly  established  by 
the  evidence.   In  the  case  of  French  vs.  French,  302  111.  Page  160, 
our  Supreme  Court,  in  discussing  a  case  similar  to  the  one  before 
us,  used  this  langiiage:   "It  is  true  that  incompatibility  of  dis- 
position, slight  moral  obliquities,  occasional  ebullitions  of 
passion  or  trivial  difficulties  will  not  justify  separation,  but 
where  the  husband  pursues  a  persistent,  unjustifiable  and  wrong- 
ful course  of  conduct  toward  his  wife  which  will  necessarily  and 
Inevitably  render  her  life  miserable  and  living  with  him  as  his 
wife  unendurable,  she  is  not  bound  to  live  and  cohabit  with  him 
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as  her  husband,  and  living  separate  and  apart  from  him  under 
such  circumstances  is  without  her  fault  within  the  meaning  of 
the  statute.   She  has  made  substantially  such  charges  in  this 
bill,  and  specifically  charges  acts  that  naturally  tend  to  make 
any  dutiful  and  loving  wife  most  miserable  and  life  with  her 
husband  unendurable.   (Johnson  v.  Johnson,  125  111.  510. )   It 
is  said  in  the  case  cited,  that  if  the  husband  voluntarily  does 
that  which  compels  the  wife  to  leave  him  or  justifies  her  in  so 
doing,  the  inference  nay  be  justly  drawn  that  he  intended  to  pro- 
duce that  result,  on  the  familiar  principle  that  sane  men  usually 
mean  to  produce  those  results  which  naturally  and  legitimately 
flow  from  their  actions,  and  that  if  he  so  intended,  her  leaving 
him  would  be  desertion  on  his  part  and  not  on  the  part  of  the  wife. 
The  conduct  alleged  by  the  complainant  in  her  bill  which  she  charges 
compelled  her  to  leave  defendant  and  that  made  her  life  miserable 
and  unendurable  took  place  during  a  long  period  before  the  separ- 
ation and  during  an  equally  long  period  thereafter.   Her  bill,  if 
proved,  would  entitle  her  to  a  decree  for  a  separate  maintenance." 

The  appellee  Insists  that  the  record  does  not  show  that 
the  parties  to  this  suit  were  living  separate  and  apart  at  the 
time  the  suit  was  started.   He  quotes  several  cases  that  sustain 
this  contention.   However,  he  overlooks  a  very  material  point, 
namely;  that  on  April  1G,  1947,  the  plaintiff  amended  her  com- 
plaint by  making  an  additional  charge  against  her  husband  and 
then  concludes,  "that  the  plaintiff  for  the  reason  herein  set 
forth  is  now  living  separate  and  apart  from  the  defendant,  without 
her  fault."  As  before  stated,  the  defendant  did  not  see  fit  to 
deny  the  facts  as  set  forth  in  the  amendment  to  the  original  com- 
plaint.  It  is  undisputed  that  at  the  time  this  amendment  was  filed 
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The  plaintiffs,  Puby  R.  Kak  and  Eleanor  Qurganus, 
brought  suit  against  defendants,  Araond  Brescia  and  L.  J. 
Laydon,  to  recover  damages  for  personal  injuries  resulting 
from  the  collision  of  an  automobile  driven  hy  the  plaintiff 
Puby  R.  Eak,  in  which  Eleanor  Surganus  was  riding  as  a 
passenger,  with  a  truck  owned  by  the  defendant  Laydon  and 
driven  by  Brescia.  The  jury  returned  separate  verdicts 
finding  the  defendants  not  guilty,  and  judgment  was  entered 
on  the  verdicts,  from  which  plaintiff©  appeal  •< 

The  accident  occurred  late  In  the  afternoon  on  rlay  8, 
I943,  at  the  intersection  of  Kew  and  Gregory  streets  in  Blue 
Island,  Illinois.  It  was  daylight  at  the  time,  weather  con- 
ditions were  fair,  and  the  streets,  which  were  of  average 
width,  were  dry.  Gregory  street  runs  north  and  south  and 
intersects  Kew  street,  which  runs  east  and  west.  On  the 
northwest  corner  of  New  and  Gregory  streets  there  is  a  large 
school  building,  built  up  to  both  sidewalk  lines,  on  the 
southwest  corner  there  is  a  home,  the  southeast  corner  is 
occupied  by  a  church,  and  the  northeast  corner  is  vacant 
and  unimproved.  Gregory  street  is  paved,  as  is  New  street 
to  the  west  thereof,  but  to  the  east  of  Gregory  street  New 
street  is  an  unpaved  steep  hill,  sloping  downward.  Thus  Mew 
street  was,  in  a  sense,  a  dead-end  street  at  this  point,  but 
there  was  no  barricade  on  the  east  side  of  Gregory  street* 
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Wew  street  east  of  Gregory  street  was  seldom  used,  being 
just  an  embankment  and  a  dirt  road  from  there  on*  There 
were  no  stop  signs  at  the  intersection,  but  there  was  a  stop 
sign  on  Gregory  street  about  tv?o  blocks  north  of  Uew  street, 

Mrs.  Fak  testified  that  on  approaching  Gregory  street 
she  reduced  her  speed  to  about  five  miles  an  hour,  came  to  a 
complete  stop  at  the  intersection,  and  shifted  gears  into 
second  speed  la  preparation  for  waking  e  left  turn  into 
Gregory  street,  Before  proceeding  into  Gregory  street  she 
looked  both  to  the  north  and  the  -south,  and  to  the  north  she 
saw  defendant *s  truck  about  a  block  away,  traveling  south  on 
Gregory  street  in  the  middle  of  the  road,  at  what  appeared 
to  be  a  "regular  rate'*  o^  $$>$$&,     She  had  just  completed 
making  her  left-hand  turn  when  her  car  was  struck  on  the  ,, 
left  sid*  by  the  front  of  the  southbound  truck,  As  th» 
result  of  the  Impact  her  car  was  Carried  to  the  southeast 
corner  of  the  intersection,  where  it  struck  a  post.  The 
truck  proceeded  OTer  the  curb  at  the  southwest  corner,  The 
speed  of  defendant's  ear  wat  estimated  by  lips,  Kak  at  &bout 
4-0  miles  an  hoar  at  the  time  of  the  collision, 

Brescia  testified  that  the  accident  happened  shortly 
after  6530  fJU   rhlle  he  was  driving  Laydon»s  Blue  Island 
ITews  Agency  truck  In  a  southerly  direction  on  the  right  side 
of  Gregory  street  about  four  feet  from  the  curb.  He  had 
entered  Gregory  street  at  Burr  Oak  street,  which  is  four 
short  blocks  from  $£■  street,  and  was  on  his  way  to  the 
Illinois  Central  Railroad  station,  which  is  about  two  blocka 
south  of  I?«w  street.  He  estimated  his  speed  at  between  20 
to  f&  alios  an  hour,  ":hen  he  was  about  ten  to  twelwe  feet 
north  of  the  intersection  of  Gregory  ana  Hew  streets  he  first 
saw  plaintiff's  automobile,  approximately  ?G  feet  wast  of  the 
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intersection,  traveling  in  an  easterly  direction  at  a  speed 
of  from  20  to  25  miles  an  hour,  and  he  observed  that  she  was 
not  slowing  down  or  stopping*     He  next  saw  her  ear  when  she 
was  out  at  the  intersection,  traveling  at  a  speed  which  he 
estimated  at  35  miles  an  hour,  and  he  then  applied  his  brakes 
and  turned  to  his  right*     The  front  of  the  truck  collided  rith 
the  left  side  of  Bits.  Kak»s  car.     Brescia  lived  only  two  blocks 
from  the  site  of  the  accident  and  was  familiar  with  the 
neighborhood* 

Although  plaintiffs  assign  eight  separate  points  for 
reversal,   the  sole  ground  argued  in  their  brief  is  that  the 
court  erred  in  improperly  charging  the  ,lury.     Sader  rule  7  of 
the  Hules  of  Practice  of  the  appellate  Oourt,   nA  point  laade 
but  not  argued  may  be  considered  waived."      -efk*orty  v.  Benhart* 
305  Til*  &pp,  458;  —  P&mr  TfaJversity  v.  tfedted  gleetrlc  g— 1 
Companies*  299  111.  Apts.  3 39 J  and  Bguschkolb.  y. J£gg£f|£*  325 
111*  App*  342.     Under  the  rule  and  decisions  construing  it, 
plaintiffs  must  be  deemed  to  have  waived  errors  specified  but 
not  argued* 

The  instructions  criticised  are  numbered  12  and  14, 
wherein  nlaiutiffs  ar«*  wsPtsnred  to  in  the  plural.     It  is  urged 
by  their  counsel  that  the  3ury  might  well  have  taken  these  in- 
structions to  mean  that  if  the  ^rivr  of  the  car  were  guilty 
©f  contributory  negligence,   then  the  cth-r  occupant  could  not 
reeover,  even  if  she  were  guilty  of  no  negligence  that  contri- 
buted to  her  injury,  or  that  the  e-Jury  jsiUit  have  believed  that 
some  act  of  the  passenger  mhich  they  deeraed  negligent,  could 
be  i9!pttt«?d  to  the  driver}  and  that  the  use  of  the  plural  form 
in  these  instructions  was  confusing  and  improper,  and  might 
well  have  led  the  jury  to  an  erroneous  conclusion  as  to  one 
or  both  of  the  plaintiffs,     when  considered  in  the  light  of 
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thr  ?/hole  charge,  this  contention  is  untenable,  because  In 
one  of  the  other  instructions  the  jurors  were  advised  that 
contributory  negligence  was  Ka  failure  by  the  person  injured 
to  exercise  ordinary  care  for  his  own  safety,  which  proxi- 
mately contributes  to  bring  about  the  injury  which  is  sued 
for,*  It  is  a  well-., ettl*4  role  01"  law  that  instructions 
era  to  be  read  as  a  series  and  if  ail  the  instructions, 
when  considered  as  a  series,  fairly  and  correctly  state 
the  law,  no  error  has  been  comaiitted.  People  ▼*_^alley, 
366  Til*  $*$J  Cfi#  y,  mm,   318  ill.  i»pp.  287. 

Uide  from  this  consideration,  we  think  there  are 
Other  cogent  reasons  why  the  judgment  should  not  be  reversed. 
The  infractions  in  this  case  are  not  set  forth  in  the 
record  of  proceedings,  but  in  the  cosaaon  law  record,  from 
which  it  is  impassible  to  ascertain  whether  they  were  offered 
fey  plaintiffs  or  defendants.  The  record  merely  makes  the 
following  recitation;  "And  afterwards,  to-wit,  on  the  '^th 
day  of  April  ;•  •  1946,  certain  Given  Instructions  (18) 
[were]  filed  in  the  of  lice  of  the  Clerk  of  said  Court,  in 
words  and  figures  following,  to-witM|  and  thereafter  appear 
all  the  instructions  given  by  the  court,  without  any  indication 
as  to  which  of  the  parties  offered  theeu  oome  of  the  in- 
structions, other  than  those  coaplained  of,  which  may  hav* 
been  offered  by  plaintiffs,  are  subject  to  the  same  criticism 
as  instructions  numbered  12  and  14,  because  they  also  treat 
plaintiffs  in  the  plural,  and  the  rule  is  well  settled  that 
a  party  cannot  successfully  complain  of  error  in  an  instruc- 
tion where  the  same  error  is  in  substance  contained  in  an 
instruction  offered  by  him  and  given  by  the  eourt.  People 
v.  Belcher.  39*  111.  348*  Poodle  v ft_jcOown,  388  111.  347. 
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v<e  think  that  the  case  was  fairly  tried,  an*  since 
we  find  no  convincing  readtwt  for  reversal,   the  judgment 
of  the  Circuit  Court  should  be  .f  Timed,  and  it  is  so 
ordered* 

Seaman  and  .  uillviii,  JJ»,  concur* 
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L0R3TTA  BARNES,  )  ' 

Appellant,    ) 

S   APPEAL  FROM  STJrFr.IOR  COURT, 

)       COOK  comm. 
CHARLSS  E,  BARNES,  )  t-4 

Appellee.     )  Q  *" 

MR.  PRESIDING  JUSTICE  F!  :  fHB  OPIHIOH  OF  THE  cllIRT, 

Plaintiff  filed  a  complaint  for  separate  maintenance, 

to  which  the  defendant  filed  a  plea  of  res  adjudicata,  which 

was  overruled.  He  then  filed  an  answer  and  subsequently  a 

counterclaim  for  divorce,  alleging  desertion  on  the  part  of 

plaintiff.   fter  trial  defendant  moved  to  dismiss  his 

erosscomplaint  for  divorce,  but  the  motion  was  denied,  and 

an  order  was  entered  dismissing  both  the  complaint  and  cross- 

eomplaint  for  want  of  equity.  Plaintiff  appeals  from  the 

order  dismissing  her  complaint. 

The  parties  were  married  in  I'ev  York  in  September  1922, 

then  moved  to  Chicago  in  March  1940  and  resided  here  together 

continuously  until  the  latter  part  of  January  194 ?,  when  they 

became  separated.  One  daughter,  Loretta,  was  born  in  February 

1925  and  is  now  living  with  plaintiff.  Defendant  was  employed 

as  credit  manager  of  The  Fair,  earning  .,'.62^0  per  annum. 

Plaintiff  testified  that  there  was  no  marital  discord 

until  i'/Iarch  1939,  when  defendant  told  her  that  he  wanted  a 

divorce,  was  tired  of  married  life  and  desired  his  freedom, 

He  became  morose,  refused  to  treat  her  as  his  wife  and  would 

have  no  conversation  with  her  except  in  monosyllables*  This 

attitude  toward  plaintiff  continued  until  March  1944,  when 

defendant  took  sleeping  quarters  on  the  back  porch  apart  from 

plaintiff  and  thereafter  ceased  permanently  to  cohabit  with 

her*  Plaintiff  said  that  he  did  so  with  the  declared  intent 

of  giving  her  desertion  as  a  ground  for  divorce*  Defendant, 
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on  the  other  hand,  testified  that  plaintiff  had  often  complain- 
ed about  his  snoring,  and  he  added  that  he  was  a  restless 
sleeper.  By  the  following  September  plaintiff  had  apparently 
consulted  counsel,  for  defendant  was  called  to  the  office  of 
her  attorney  for  a  conference  the  latter  part  of  that  month* 
Upon  defendant's  return  home  he  informed  plaintiff  that  he  was 
opposed  to  separate  maintenance  on  general  principles  and 
would  not  consent  the re to „  In  October  1944  there  was  some 
discussion  between  the  parties  about  plaintiff's  going  to 
California,  and  when  defendant  arrived  home  from  work  one 
evening  shortly  thereafter  he  learned  from  the  owner  of  the 
building  that  his  wife  had  gone  to  California,  She  stayed 
there  about  three  months,  during  which  time  defendant  con- 
tinued to  occupy  the  apartment,  "lien  she  returned  on  January 
7,  1945  defendant  was  absent  in  New  York  on  business  and  re- 
turned January  19„  He  spent  that  night  in  the  apartment  and 
went  to  work  the  following  day.  There  is  some  conflict  in 
the  evidence  as  to  what  happened  that  evening*  defendant 
testified  that  an  argument  developed  between  then  and  about 
ten  o'clock  plaintiff  told  him  she  was  going  to  find  a  room, 
that  "this  was  absolutely  the  end,  she  was  all  through  with 
me,  and  that  she  was  going  to  have  me  arrested  for  nonsupport." 
Defendant  told  her  that  there  was  no  necessity  for  her  getting 
another  room  as  he  would  sleep  on  the  back  porch.  Plaintiff 
gave  a  different  version.  She  said  that  when  defendant  came 
back  from  Hew  York  he  passed  her  without  speaking;  that  after 
dinner  he  brought  in  a  cot  from  the  back  porch  ??hich  he  set 
up  in  the  rear  bedroom,  said  that  he  was  going  to  sleep  there 
and  she  could  be  sure  that  he  would  not  disturb  her.  She 
testified  that  she  told  him  it  would  be  silly  to  do  that 
since  they  had  a  large  bedroom  with  a  double  bed  and  that 
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defendant  then  said  that  he  was  zoing   to  give  her  grounds 
for  desertion. 

Defendant  testified  that  plaintiff  left  home  on  January 
20,  and  in  his  answer  he  set  up  that  on  January  23  she  filed 
her  complaint  for  separate  maintenance  in  the  Circuit  Court, 
case  He.  45-C~6^3»  However,  she  retained  the  use  of  the  apart- 
ment and  came  there  on  many  occasions  after  filing  her  complaint. 
Defendant  further  testified  that  after  instituting  suit  she 
asked  him  to  rent  the  apartment  to  some  friends  of  hers  when 
she  learned  he  did  not  intend  to  rener/  the  lease,  and  he 
acceded  to  her  request}  that  plaintiff  then  took  over  the 
furniture,  sold  some  and  shipped  part  thereof  to  California; 
and  that  she  returned  to  California  following  the  separation 
in  January  194>  and  remained  there  until  late  in  April.  Some 
time  after  her  return  to  Chicago  the  case  pending  in  the  Circuit 
Court  came  on  for  trial,  resulting  in  an  order  of  dismissal  for 
want  of  equity  on  August  7,   194-5.  Defendant  testified  that 
plaintiff  told  him  she  did  not  know  that  the  Circuit  Court  suit 
had  been  dismissed  because  she  had  no  contact  with  her  attorney 
after  leaving  for  California* 

On  September  9,  l$4$  plaintiff  wrote  the  defendant  a 
letter  which  she  sent  by  registered  mail  to  Ms  home  and  which 
reads  as  follows:  "ffig  [their  daughter]  and  I  have  been 
talking  things  over  and  we  are  not  at  all  happy  with  our 
little  family  split  the  way  it  is.  We  both  love  you  and  miss 
you  and  hope  that  as  you  have  not  seen  us  since  June  that, 
maybe,  you  miss  us  too,  la  expect  to  give  up  this  furnished 
apartment  October  first  and  while  Mig  and  I  have  been  trying 
to  locate  a  small  place  for  us  we  would  be  much  happier  if 
you  would  join  us  and  let  us  take  up  our  home  together  as  it 
was,  seven  or  eight  years  ago*  Sa  have  all  made  mistakes  and 


J 

I 

■  • 

" 

■ 

-'     « 
I 

■ 
I 

>rsqa 

■ 

t8BW 


I,  for  one,  am  heartily  sorry  for  those  I  have  made,  but  I 
feel  we  hare  all  learned  a  lot  too.  Life  is  so  very  short 
at  best  that  it  is  toe  bad  for  three  people  to  rente  in  lonely 
and  unhappy  when  the  situation  could  be  changed.  Our  silver, 
linens,  dishes  and  Many  other  things  are  in  storage  here  in 
Chicago  and  it  would  not  take  too  lonp  nor  too  much  for  us  to 
start  planning  our  home  again  so  that  yon,  Fig  and  I  could  be 
together  as  we  should  be.  "ill  you  let  us  hear  from  you 
before  the  first  of  October?  My  love  as  always,  Lorett." 
In  response  to  that  letter  defendant  celled  on  her 
and  stated  that  he  was  not  interested  in  reconciliation  and 
that  he  was  going  to  fight  separate  maintenance  as  long  as 
he  lived,  but  if  she  were  interested  in  a  divorce  he  v/ould 
consent  to  one  on  any  ground  she  mentioned.  She  told  him 
that  she  was  interested  only  in  reestablishing  their  home 
and  would  not  consider  a  divorce  on  any  condition.  Defendant 
then  cut  her  allowance,  and  she  instituted  these  proceedings 
September  26,  194-5.  Plaintiff  testified  that  she  made  re- 
peated requests  for  reconciliation  but  that  her  husband  per- 
sistently refused,  and  defendant  admitted  that  from  the  latter 
part  of  January  1945  up  to  and  including  the  time  of  the  trial 
he  had  never  asked  his  wife  to  come  back  to  him  and  that  she, 
on  the  other  hand,  had  frequently  asked  him  to  return  to  her. 
On  March  25,  194-6  plaintiff  again  wrote  dnfendant  that  she 
and  their  daughter  wanted  their  home  together  wltfct  him,  that 
they  "could  make  a  go  of  it  *  *  *  if  just  the  three  of  us 
were  considered,  without  any  outside  interference,"  that  she 
was  not  interested  in  divorce  "now  nor  any  other  time,"  that 
others  who  had  gone  through  this  same  thing  found  out  that 
it  is  never  too  late  to  patch  things  up  if  they  were  willing 
to  do  a  little  patching,  and  "anytime  you  want  to  do  anything 
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towards  rebuilding  our  home  and  getting  together  again,  you 
have  only  to  let  me  know, ,!  iihe  concluded  the  letter  by 
saying,  "You  htve  now,  as  you  have  had  for  the  past  twenty- 
four  years,  all  my  love,  Lorett."  On  hearing,  plaintiffs 
counsel  asked  defendant  whether  he  answered  this  letter,  to 
which  he  replied  as  follows:  "Let  me  see  it  again  so  I  can 
refresh  my  memory  on  that,  I  doubt  very  much,  if  I  saw  her, 
I  do  not  remember,  I  don't  believe  I  did,  I  don't  think  there 
was  any  occasion  to  because  the  matters  referred  to  [were] 
attended  to."  Tae   record  also  shows  that  the  daughter  made 
several  attempts  to  bring  about  a  reconciliation  between  her 
parents  but  that  defendant  rafused,  saying  that  he  was  not 
interested  in  any  reconciliation* 

Defendant's  counsel  argues,  ana  the  court  was  evidently 
of  the  opinion,  that  plaintiff  was  not  living  separate  and 
apart  from  her  husband  without  any  fault  on  her  part*  How- 
ever, the  only  reasonable  conclusion  to  be  reached  from  an 
expiration  of  the  record  is  that  defendant  grew  tired  of  the 
marital  relationship  and  desired  his  freedom.  He  thereupon 
entered  upon  a  course  of  conduct  calculated  to  induce  plain- 
tiff to  seek  a  divorce  upon  some  ground  of  her  own  choosing 
and  ceased  to  cohabit  with  her  after  !£arch  of  1944,  Although 
the  parties  resided  in  the  same  apartment  until  the  latter 
part  of  January  194-5,   they  had  for  almost  a  year  ceased  to  do 
so  as  husband  and  wife,  and  this  status  was  largely  the  result 
of  defendant's  conduct.  His  repeated  demands  that  she  consent 
to  a  divorce  and  Ms  rei'usal  to  continue  to  adequately  support 
her  eventually  disrupted  the  relationship. 

The  law  applicable  to  these  facts  is  well  settled  in 
this  state.  In  Haley  v.  Haley,  209  111.  App.  153*  the  wife 
on  appeal  sought  to  have  reversed  a  decree  dismissing  for 
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want  of  equity  her  bill  for  separate  maintenance,  and  this 
court  held:   "It  is  the  law  in  this  tr.te  that  under  such 
circumstances  [where  the  deserting  wife  made  repeated  and 
bona  fide  offers  to  return  to  her  husband  and  resume  marital 
relations]  it  is  the  duty  of  the  husband  to  receive  the  wife 
and  properly  provide  for  her,  and  that  should  he  refuse  to 
perform  this  duty  it  cannot  then  be  said  that  she  is  living 
apart  from  her  husband  through  her  fault,"  Garvy  vf  Oarvy^ 
310  111.  t.Tsx>,   I69,  deals  with  a  situation  in  which  the  v<ife 
for  the  second  time  had  brought  suit  for  separate  mainte nance, 
this  court  in  the  original  action  having  granted  no  relief, 
for  want  of  equity,  either  to  the  husband  seeking  divorce  or 
to  the  wife  seeking  separate  maintenance.  Subsequently  the 
wife  made  an  unsuccessful  attempt  to  effect  a  reconciliation, 
and  this  court  commented:  "It  must  be  borne  in  mind  that  these 
parties  are  still  husband  and  wife  and  it  is  the  duty  of  the 
husband  to  support  his  wife.  This  is  a  continuing  obligation 
and,  even  though  the  wife  should  leave  the  husband  for  a  time, 
she  has  a  right  to  return  to  their  home      1  done  in  the 
instant  case  for  the  purpose  of  resuming  the  status  of  husband 
and  wife.  *  #  *  Should  the  intention  of  the  statute  be  construed 
to  be  otherwise  and,  by  its  terms,  the  husband  become  immune 
from  the  duty  to  provide  for  his  wife,  then  he  would  be  having 
the  benefits  of  a  separation  or  divorce  from  his  ^"ife  without 
a  court  decree  and  be  relieved  of  all  responsibility.  That 
was  not  the  intention  of  the  legislature."  See  also:  Thomas 
v,  Thomas $  V>2   111.  577i   Hoffman  v„  Hoffman,  31i  111.  204; 
and  Levy  v.  Lew.  333  111.  179* 

As  the  result  of  the  dismissal  of  the  complaint  and 
crosscomplaint  in  this  proceeding,  the  partiss  are  still  hus- 
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band  and  wife,  and  it  is  undoubtedly  his  duty  to  support  her, 
It  is  significant,  however,  that  defendant  resigned  his  posi- 
tion With  The  Fair  and  disappeared.  On  oral  argument  his 
counsel  stated  that  he  did  not  know  where  defendant  was  at 
that  time*  If  the  decree  dismissing  the  complaint  were  sus- 
tained, defendant  would  be  at  liberty  to  go  to  some  other 
Jurisdiction  and  get  the  divorce  which  he  has  so  long  sought 
and  thus  free  himself  of  his  legal  obligation  to  support 
plaintiff,  which  is  probably  what  he  had  in  mind  when  he  left 
a  fairly  lucrative  position  and  disappeared. 

Defendant's  counsel  argues  that  plaintiff's  offers  of 
reconciliation  were  not  made  in  good  faith.  In  view  of  her 
many  futile  attempts  at  reconciliation,  both  oral  and  written, 
this  contention  is  untenable.  In  fact,  defendant's  counsel 
stated  that  there  was  no  hope  of  a  reconciliation,  saying 
to  the  court:  "This  man,  Mr.  Barnes,  absolutely  refuses  to 
consider  reconciliation." 

Under  the  circumstances  we  are  constrained  to  hold 
that  Mrs*  Barnes  was  living  separate  and  apart  from  her  hus- 
band without  any  fault  on  her  part  and  that  it  was  error  on 
the  part  of  the  court  to  dismiss  her  complaint  for  want  of 
equity. 

The  only  other  point  that  requires  discussion  is  defend- 
ant's contention  that  the  dismissal  of  the  Circuit  Court  suit 
constituted  res  adjudlcata.  Plaintiff  states  in  her  brief 
that  Judge  P.eid  of  the  Circuit  Court  dismissed  the  suit  because 
it  had  been  prematurely  filed.  In  the  case  at  bar  defendant 
made  no  proof  whatever  as  to  what  issues  arose  in  the  prior 
suit  in  the  Circuit  Court,  what  evidence  was  presented  or 
what  pleadings  were  filed.  There  a  party  relies  on  a  prior 
adjudication  he  assumes  the  burden  of  showing  in  the  second 
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trial  that  the  same  issue  was  presented  upon  the  former 
hearing,  and  presumably  if  proof  had  been  made  in  this  pro- 
ceeding showing  that  the  prior  suit  was  dismissed  because  it 
was  prematurely  brought,  the  defense  of  res  ad. judicata 
would  not  have  been  available. 

Prom  an  examination  of  the  record  it  is  clear  that 
defendant  wanted  a  divorce  and  having  no  grounds  upon  which 
he  could  be  awarded  one,  endeavored  to  compel  his  wife  to 
seek  a  oivorce  upon  grounds  of  her  own  choosing;  and  failing 
in  that  plan  he  commenced  a  course  of  contact  which  eventually 
compelled  her  to  leave  him.  Having  attained  this  end  he  re- 
fused to  permit  her  to  take  up  her  home  and  cohabit  with  him 
as  his  rife  or  to  become  reconciled.  He  then  resigned  his 
position  and  left  the  state,  thus  clearly  seeking  to  evade 
his  obligation  of  supporting  his  wife, 

Trnd£r  the  circumstances  we  think  the  decree  of  the 

Superior  Court  should  be  reversed  and  the  cause  remanded 

with  directions  to  enter  a  decree  for  separate  maintenance 

in  favor  of  plaintiff,  and  it  is  so  ordered, 

D10HEE  ]  ]  VE]  >K    i   IS  C  USS 
BaSSUTDEB  WI2H  DIRECTIONS* 

Scanlan  and  Sullivan,  JJ.,  concur. 
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ALBERTA  W.  HUNSBSRGER  and 
JULIA  W.  SNEAD,, 
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G.  CLAYTON  KTCHBLL'aBd 

RACHEL  MITCHELL,  his  wife; 
ALVIN  H.  CULVER;  ZOPHER  L. 
JENSEN;  LEONARD  BERNARD; 
ELINOR  VAN  HORNE,  and 
JAMES  B.  MeKEON, 
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JAMES  B.  MeKEON, ; 
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LEONARD  M.  BERNARD. 


Defendant, 
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No*  43-C-12146  ) 

) 
AS       ) 

)  APPEAL  PROM 
Consolidated  ) 

)  CIRCUIT  COURT, 

) 

)  COOK  COUNTY. 


NO.  4>C-3051 


LEONARD  M.  BERNARD,  One  of 
the  Defendants  in  Cause 
Mo.  43-C-12146  and  Sole 
Defendant  in  Cause  No. 
43-C-80SL, 

Appellant, 


MR.  JUSTICE  SCANLAN  DELIVERED  THE.  OPINION  OF  THE  COURT. 

This  appeal  by  Leonard  M.  Bernard  involves  two  cases 
that  were  consolidated  in  the  trial  court,  No.  43-C-12146,  a 
proceeding  in  chancery,  and  No.  43-C-8051,  a  law  case,  James 
B.  McKeon  was  the  plaintiff  in  the  law  case  and  Bernard  was 
the  sole  defendant  in  that  case.  Bernard  was  also  one  of  the 
defendants  in  the  chancery  proceedings.  He  appeals  from  two 
judgment  orders,  one  entered  December  17,  1945>*  and  the  other 
entered  March  13,  1946.  The  latter  judgment  order  involved 
only  a  motion  by  Bernard  (hereinafter  also  called  appellant) 
for  the  court  to  reconsider  its  judgment  order  entered  December 
17,  1945*  which  motion  was  denied.  No  petition  or  affidavit 
was  filed  in  support  of  that  motion.  The  following  is  the 
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order  of  December  17,   1945* 

"This  cause  coming  on  this  day  to  be  heard  upon  the 
motion  of  plaintiffs  [Alberta  W.  Ilunsberger  and  Julia  W% 
Snead]  to  strike  the  counterclaim  of  defendant,  Leonard 
Bernard,  heretofore  filed  herein,  and  for  judgment,  and 
also  upon  the  motion  of  defendants,  G.  Clayton  Mitchell  and 
James  B.  'eXeon,  cross-defendants,  to  strike  the  counterclaim 
of  defendant,  Leonard  Bernard,  and  the  Court  having  considered 
the  files  and  proceedings  herein  and  having  heard  the  arguments 
of  counsel  and  being  fully  advised  in  the  promises, 

"IT  IS  CQHfclBSH&B,  OEDSSSS  ABB  DICRSBDs 

"1.  The  motion  of  plaintiffs  to  strike  the  counterclaim 
of  Leonard  Bernard  as  to  plaintiffs  and  for  judgment  be  and  the 
same  is  hereby  sustained,  and  the  said  counterclaim  is  ordered 
stricken  as  to  plaintiffs, 

"2.  The  motion  of  plaintiffs  for  the  dismissal  of  their 
complaint  as  to  defendant,  Leonard  Bernard,  and  as  to  all  other 
defendants  be  and  the  same  is  hereby  sustained  and  this  cause 
is  hereby  ordered  dismissed,  without  costs  to  any  party,  all 
costs  having  been  paid. 

"3,  The  motion  of  defendants,  G.  Clayton  Mitchell  and 
James  B.  T&Keon,  to  strike  the  counterclaim  of  defendant, 
Leonard  Bernard,  be  and  the  same  is  hereby  sustained,  and  the 
said  counterclaim  is  ordered  stricken. 

"4.  The  law  action,  Cause  Ho,  43-C-80*£L,  entitled  James 
B.  McKeon,  plaintiff,  vs.  Leonard  Bernard,  defendant,  which  was 
heretofore  on  June  1,  1944,  consolidated  with  this  cause,  is 
hereby  ordered  transferred  to  the  law  side  of  this  court  for 
trial  upon  the  issues  thereof  and  the  said  cause,  No.  43-C-8051, 
is  hereby  ordered  referred  to  the  Executive  Committee  of  this 
court  for  reassignment. 
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";?♦  The  Clerk  of  this  Court  is  hereby  ordered  and 
directed  to  pay  to  plaintiff,  James  B.  KcKeon,  the  sum  of 
01470.44  heretofore  deposited  with  the  Clerk  by  defendant, 
Leonard  Bernard,  in  satisfaction  of  the  partial  Judgment  for 
$138l,56,  Interest  and  costs,  previously  entered  in  the  said 
law  cause  Ho.  43-C-Bo^l,  entitled  James  3.  McICeon  v.  Leonard 
Bernard,  which  said  sum  of  £L470. 44  was  ordered  to  be  deposited 
with  the  Clerk  pending  the  outcome  of  the  chancery  suit,  by  an 
order  of  court  entered  herein  on  June  1,  1944, 

"To  the  entry  of  all  of  tlie  foregoing  orders,  defendant 
Leonard  Bernard,  by  his  counsel,  duly  excepts." 

On  July  22,  1943,  judgment  by  confession  for  $3, 331 , 56 
and  costs  was  entered  in  the  law  case  against  appellant  upon 
his  promissory  note.  A  writ  of  execution  followed.   Tpon 
September  7>   1943>  appellsuat  filed  a  motion,  supported  by  his 
affidavit,  to  vacate  the  said  judgment,  and  on  March  13*  1944, 
the  following  judgment  order  was  entered: 

"2.  That  the  judgment  heretofore  entered  in  this  cause 
is  opened  up  in  the  amount  of  Two  thousand  dollars  and,  as  to 
said  amount,  the  defendant  is  granted  leave  to  make  defense  to 
said  judgment  on  the  following  issues  only: 

"(a)  "/hether  the  plaintiff,  James  B.  -cKeon,  was  the 
holder  of  the  note  in  question  at  the  time  judgment  was  entered; 

"(b)  The  defendant  is  given  the  right  to  present  his 
defense  as  set  forth  in  his  said  affidavit  and  amendments  there- 
to, insofar  as  such  defense  pertains  to  the  alleged  defects  in 
the  roof  and  foundation  of  the  premises  at  2606  Glenview  Avenue, 
Glenview,  Illinois,  purchased  by  the  defendant  from  one  Mitchell; 

"3,  As  to  all  other  defenses  to  said  judgment  set  forth 
in  the  defendant's  affidavit  and  amendments  thereto,  the  motion 
to  open  up  the  judgment  is  denied; 
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"4.  That  as  to  the  balance  of  said  judgment,  One 
thousand  three  hundred  eighty-one  dollai'3  and  fifty-six 
cents  and  costs,  the  motion  to  open  up  the  judgment  is  denied 
and  execution  may  immediately  issue  thereon  pursuant  to  the 
lawj 

"5.  That  as  to  the  amount  of  Two  thousand  dollars 
mentioned  in  paragraph  3  above,  the  judgment  shall  stand  as 
security  pending  the  trial  of  the  issues  above  mentioned; 

"6.  That  the  affidavits  and  amendments  thereto  filed 
by  the  parties  stand  as  their  respective  pleadings,  and  that 
each  party  may  file  such  additions  or  amendments  to  said 
pleadings  as  may  be  proper; 

"7.  Trial  by  jury  is  granted  to  either  party  upon  pay- 
ment of  proper  charges  to  the  clerk  upon  the  entry  of  this 
order," 

Ko  appeal  was  taken  b;.r  ap  illant  from  the  foregoing 
Judgment  and  it  is  therefore  res  judicata  as  to  him.  On  June 
1,  1944,  an  order  was  entered  that  appellant  should  deposit 
with  the  clerk  of  the  court  "the  sum  of  Fourteen  Hundred  Seventy 
Dollars  and  Forty-four  Cents,  being  the  partial  judgment  entered 
in  said  suit  of  SCcKeon  vs.  Bernard  in  the  amount  of  £1381.56* 
with  costs  of  $23,50  &nd  interest  of  ;6o,38  thereon  to  June  2nd, 
1944,  which  said  sum  of  $1470.44  shall  be  held  by  the  Clerk  of 
this  Court  until  the  further  order  of  the  Court,  and  4,  That 
upon  said  deposit  of  said  sum  of  ,44 70,44  by  said  Leonard  Bernard 
with  the  Clerk  of  this  Court,  the  said  partial  judgment  for 
$1381.56  against  said  Leonard  Bernard  in  faVM  of  said  James  B, 
HcKeon  in  cause  43-C-8051  shall  forthwith  be  satisfied  of  record 
by  the  Clerk  of  this  Court."  On  June  9,  1944,  upon  appellant's 
motion  an  order  was  entered  finding  that  he  had  deposited  with 
the  clerk  of  the  court,  pursuant  to  the  order  of  the  court,  the 
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sum  of  $1,470.44  in  full  payment  of  the  Judgment,  together 
with  costs  and  interest  thereon,  entered  against  appellant 
in  case  No,  43-C-8051,  and  that  said  judgment  should  be  satis- 
fied of  record,  and  it  was  ordered  that  the  said  judgment 
against  appellant  be  fully  satisfied  of  record.  On  November 
9t   1943>  Alberta  W.  Hunsberger  and  Julia  W.  Snead,  appellees, 
filed  their  complaint  in  chancery  against  G,  Clayton  Llitchell 
and  Rachel  C.  Mitchell,  his  wife,  ;\lvin  H,  Culver,  and  others, 
in  which  they  asked  that  an  express  or  resulting  trust  be 
declared  in  certain  real  estate  held  in  the  name  of  said 
Mitchell.  The  complaint  is  a  lengthy  one  and  in  disposing  of 
this  appeal  we  deem  it  unnecessary  to  state  all  of  its  al- 
legations. It  alleges,  inter  alia,  that  Culver  and  Mitchell 
had  built  a  house  upon  one  parcel  of  the  land  in  question  and 
that  they  subsequently  purchased  one  acre  from  plaintiffs, 
which  included  the  lot  upon  which  the  said  house  was  builtj 
that  Culver  and  Mitchell  sold  the  house  to  appellant  and  that 
subsequently  they  sold  to  appellant,  for  cash,  a  lot  which  was 
taken  from  other  land  of  plaintiffs  to  which  Mitchell  had  legal 
title  and  which  was  a  part  of  the  tract  which  plaintiffs  owned, 
and  that  Culver  and  Llitchell  failed  to  account  to  plaintiffs 
for  the  cash  proceeds  thereof.  The  complaint  further  alleges 
that  any  sum  for  which  appellant  was  indebted  to  Culver  and 
llitchell  was  in  fact  the  property  of  plaintiffs,  and  plaintiffs 
prayed,  inter  alia:  !,(i)  That  defendant,  Leonard  Bernard,  be 
restrained  from  making  any  further  payments  to  any  of  the  other 
defendants  of  any  sums  due  from  him  by  reason  of  his  purchase 
of  any  part  of  the  trust  estate,  until  such  amounts  [as]  shall 
be  decreed  to  be  due  from  said  defendants,  Alvin  H.  Culver, 
G.  Clayton  Mitchell  and  Zopher  L.  Jensen,  shall  have  been  paid 
to  the  plaintiffs  and  if  the  said  amounts  shall  not  be  paid 
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promptly,  that  a  decree  be  entered  against  said  Leonard  Bernard, 
requiring  him  to  make  any  such  payments  due  or  to  become  due  to 
the  plaintiffs."  Plaintiffs  did  not  question,  in  their  complaint, 
appellant's  title  to  the  property  which  he  purchased,  and  they 
did  not  charge  that  he  participated  in  any  way  in  any  transaction 
detrimental  to  plaintiffs.  On  June  1,  1944,  James  B.  McKeon, 
appellee,  was  made  a  party  defendant  to  the  chancery  proceedings, 
and  the  law  case,  43-C~805l>  was  consolidated  with  the  chancery 
proceedings  by  order  of  the  court.  Appellant  filed  an  answer 
to  the  complaint  in  the  chancery  proceedings  and  also  filed  a 
counterclaim  in  which  he,  to  quote  from  his  brief,  "affirmatively 
set  forth  his  claims  against  Glayton  Mitchell  and  HcKeon  arising 
by  reason  of  the  transaction  In  regard  to  the  purchase  by  Bernard 
from  Clayton  Mitchell  of  the  real  estate,  the  ownership  of  which 
was  claimed  by  the  chancery  plaintiff sj  and  also  Bernard  affir- 
matively challenged  the  right  of  the  chancery  plaintiffs  to  the 
moneys  deposited  with  the  Clerk  of  the  Court,  and  claimed  an 
equitable  lien  thereon  for  the  damages  sustained  by  Bernard  by 
reason  of  the  failure  of  plaintiffs'  trustee,  Clayton  Mitchell, 
to  perform  his  obligations  in  regard  to  the  trust  property,  and 
for  the  costs  incurred  by  Bernard  in  being  required  to  appear 
and  defend  against  the  action  brought  by  the  chancery  plaintiffs; 
also  Bernard  prayed  that  an  accounting  be  had  by  and  between  all 
parties  to  the  litigation." 

The  litigation  in  the  chancery  proceedings  between  the 
plaintiffs  therein  and  defendants  Culver  and  Mitchell  was  settled, 
and  the  said  parties  entered  into  a  stipulation,  which  was  filed 
in  court,  to  vacate  the  order  of  consolidation  of  the  law  case 
and  the  chancery  proceedings  and  to  dismiss  the  chancery  suit. 
The  plaintiffs  in  the  chancery  proceedings  then  filed  a  motion 
to  vacate  the  order  of  consolidation  of  the  law  case  and  the 
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chancery  proceedings  and  to  dismiss  the  chancery  suit.  The 
objection  of  appellant  to  the  said  motion  was  sustained,  upon 
the  ground,  apparently,  that  a  counterclaim  had  been  filed  toy 
him.  The  plaintiffs  in  the  chancery  proceedings  then  filed  a 
written  motion  praying  that  the  counterclaim  of  appellant  be 
stricken  as  to  them.  This  motion  set  up  the  following  grounds 
in  support  of  it» 

"1.  That  the  said  counterclaim  and  each  and  every 
paragraph  thereof  complains  of  acts  and  doings  of  defendant, 
G.  Clayton  Mitchell,  and  other  defendants,  and  nowhere  sets 
forth  any  right  of  the  defendant,  Leonard  Bernard,  against 
these  plaintiffs,  nor  any  breach  of  duty  to  defendant,  Leonard 
Bernard,  on  the  part  of  these  plaintiffs,  nor  any  injury  of 
said  defendant,  Leonard  Bernard,  by  these  plaintiffs, 

"2«  Said  counterclaim  does  not  state  any  cause  of 
action  upon  which  any  relief  could  be  granted  in  favor  of 
defendant  and  counterclaimant,  Leonard  Bernard,  against  these 
plaintiffs, 

"3,  These  plaintiffs  are  not  made  parties  to  the  said 
counterclaim. 

"4.  Ho  relief  is  prayed  by  said  counterclaim  against 
these  plaintiffs." 

Subsequently  the  order  of  December  17,  194-5*  was  entered. 

Appellant  contends  that  his  "counterclaim  sufficiently 
sets  forth  a  cause  of  action  in  equity  against  defendant  JlcKeon, 
the  defendant  Mitchell  and  the  plaintiffs  in  the  chancery  pro- 
ceedings," and  that  "after  a  counterclaim  has  been  pleaded  by  a 
defendant,  no  voluntary  dismissal  of  the  case  may  be  had  except 
(1)  by  the  consent  of  such  defendant  and  (2)  on  the  payment  of 
such  defendant's  costs."  This  contention  insofar  as  it  applies 
to  the  plaintiffs  in  the  chancery  proceedings  is  clearly  without 
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merit.  In  his  counterclaim  appellant  makes  no  charges  against 
said  plaintiffs,  asserts  no  cause  of  action  against  them,  and 
prays  for  no  relief  against  them.  In  this  court  appellant  seems 
to  realize  that  his  counterclaim  fails  to  state  any  case  against 
said  plaintiffs  and  he  is  forced  to  make  an  entirely  unwarranted 
charge  that  the  trial  court  was  guilty  of  a  clear  and  manifest 
abuse  of  his  discretion  in  not  affording  him  an  opportunity  to 
file  an  amended  counterclaim,  and  he  insists  that  "the  abuse  of 
sound  judicial  discretion  by  the  trial  court  constitutes  rever- 
sible error.'1  There  is  nothing  in  the  record  to  show  that 
appellant  at  any  time  asked  the  trial  court  for  leave  to  file 
an  amended  counterclaim.  He  other  reasonable  conclusion  can  be 
drawn  from  the  order  of  December  17,  1945*  than  that  appellant 
elected  to  abide  by  his  counterclaim,  That  order  recites  that 
the  cause  is  dismissed  as  to  all  defendants  "without  costs  to 
any  party,  all  costs  naving  been  paid,"  and  there  is  nothing  in 
the  record  that  impeaches  this  finding  of  the  trial  court  as 
to  the  costs. 

In  passing  upon  the  contention  of  appellant  that  the  trial 
court  erred  in  dismissing  his  counterclaim  against  defendants 
McKeon  and  Mitchell,  the  effect  of  the  judgment  order  of  March 
13>  1944,  must  first  be  considered.  The  motion  of  appellant  to 
vacate  the  judgment  by  confession  entered  on  July  22,  194-3*  called 
for  the  exercise  of  the  equitable  power  of  the  court  over  its 
own  judgment,  "A  court  of  law,  being  invested  with  such  power, 
will  not  send  a  defendant  against  when  a  judgment  has  been  entered 
by  confession,  to  a  court  of  equity  for  redress,  but  the  power, 
whether  exercised  by  a  court  of  law  or  of  equity,  is  an  equitable 
one,  to  be  governed  by  the  same  principles."  (Blake  v»  State 
Bank  of  Freeport.  178  111.  182,  l84e)  In  the  judgment  order  ef 
March  13,  1944,  the  judgment  by  confession  was  opened  up  "in  the 
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amount  of  Two  thousand  dollars,"  and  it  was  provided  that 
appellant  might  make  defense  to  said  judgment  aa  to  such 
amount  upon  two  Issues:  (a)  Whether  the  plaintiff,  James  B. 
rfcKeon,  was  the  holder  of  the  note  in  question  at  the  time 
Judgment  was  entered]  and  (b)  giving  appellant  the  right  to 
make  a  defense  insofar  as  it  pertained  to  the  alleged  defects 
in  the  roof  and  foundation  of  the  premises  purchased  by  appel- 
lant from  one  Kitchell.  As  v/e  have  heretofore  stated,  no 
appeal  was  taken  by  appellant  from  that  judgment,  and  it  is 
therefore  res  .judicata  as  to  him,  and  it  must  b?  noted  that 
appellant,  in  compliance  with  the  judgment  order  of  June  1, 
1944,  deposited  with  the  clerk  of  the  court  :jl, 470.44,  and 
that  later,  upon  his  motion^  the  said  partial  judgment  against 
him  was  fully  satisfied  of  record.  The  present  claim  of  appel- 
lant that  he  has  a  lien  upon  the  money  so  deposited  by  him  is 
an  afterthought  and  without  the  slightest  merit.  In  the  order 
of  March  13,  1944,  appellant  was  given  the  right  to  present 
his  defense,  insofar  as  it  pertained  to  the  alleged  defects 
in  the  roofing  and  foundation  of  the  premises  at  2606  Glenview 
avenue,  purchased  by  him  from  Iiitchell,  but  all  other  defenses 
set  forth  in  appellant's  affidavit  and  amendments  thereto  were 
denied.  At  the  time  of  the  entry  of  the  order  of  March  13, 
I944,  appellant  was,  apparently,  satisfied  with  the  provisions 
in  the  order,  and  he  still  lias  the  right  in  the  law  case  to 
make  his  defense  "to  the  alleged  defects  in  the  roof  and 
foundation  of  the  premises  *  *  *  purchased  from  one  Mitchell." 

Appellant  also  contends,  as  we  understand  it,  that  the 
trial  court  in  the  order  of  December  17,  1945>  erred  in  vacating 
the  order  of  June  1,  1944,  which  had  consolidated  the  law  case 
and  the  chancery  proceedings,  because,  appellant  contends, 
"actions  may  be  severed  only  when  severance  can  be  done  without 
prejudice  to  a  substantial  right;  and  the  court  when  ordering 


_  - 
;      ■ 

... 
« 


-10- 

a  severance,  must  not  abuse  its  discretionary  privilege »M 
It  is  a  sufficient  answer  to  this  contention  to  say  that 
appellant  had  filed  a  written  denand  for  a  jury  trial  in 
the  law  case  and,  therefore,  that  case  could  not  be  tried 
with  the  chancery  proceedings, 

fitter   a  careful  consideration  of  appellant's  conten- 
tions we  have  reached  the  conclusion  that  the  judgments  of 
the  Circuit  court  of  Cook  county  entered  December  17,  1945, 
and  March  13,  1946,  should  be  affirmed  and  it  is  accordingly 
so  ordered # 

JUDGMENTS  ENTERED  DECEMBER  17, 
1945,  AND  MARCH  13,  1946, 

AFFIRMED* 


Friend,  P,  J»,  and  Gullivan,  J»,  concur, 
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SETH  SMITH, 

Appellee, 


ELIZABETH  SMITH, 


JOSEPH  FXraiBKR,   DAW  GABE3S 
and  VSRNOR  ROSE, 

Appellants. 


APPEAL  FROM  SUPERIOR 
COTTRT  OF  COOK  COUNTY, 


3  31 


MR,  JUSTICE  SCANLAU  D81XVBRID  TU^  OPINION  OF  THE  COURT* 

Two  of  the  defendants  in  the  above  entitled  cause,  Dan 
Gaines  and  Vernor  Rose,  appeal  from  a  decretal  judgment  against 
them  in  the  sum  of  $1,509,07  for  damages  sustained  by  plaintiff 
through  the  violation  by  them  of  an  injunction"!  order  that  had 
been  entered  against  all  of  the  defendants.  The  other  defend- 
ant, Joseph  Finzelber,  appeals  from  that  part  of  the  same 
decretal  order  that  assesses  and  decrees  certain  costs  and 
charges  against  him* 

On  August  26,  1944,  plaintiff  filed  her  verified  com- 
plaint against  defendants.  Briefly  stated,  it  alleges  that  on 
May  25,  I944,  defendant  Joseph  Finzelber  owned  and  operated  a 
tavern  located  at  6158  Cottage  Grove  avenue,  Chicago,  Illinois, 
known  as  Campus  Inn,  and  that  connected  with  the  tavern  and 
as  a  part  of  it  there  Is  a  kitchen  in  which  food  is  prepared 
for  sale  in  the  tavern}  that  on  said  date  Finzelber  offered  to 
lease  said  kitchen  and  the  privilege  of  dispensing  food  in  the 
tavern  to  plaintiff  for  a  period  of  one  year  beginning  May  31* 
1944,  and  ending  May  31,  1945,  in  consideration  of  a  monthly 
rental  of  $50  and  the  purchase  by  plaintiff  of  the  furniture, 
equipment  and  supplies  that  were  in  said  kitchen  for  the  sum  of 
$1153  that  on  said  date  plaintiff  paid  Finzelber  the  sum  of 
$115  for  the  purchase  of  the  kitchen  furniture,  equipment  and 
supplies,  and  entered  into  a  lease  of  said  kitchen  and  the 
privilege  of  selling  and  dispensing  food  in  the  tavern,  and 
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paid  Finzelber  $50  as  rent  for  the  first  month  of  said  lease, 
which  was  reduced  to  writing!  that  Finzelber  procured  a  license 
from  the  City  of  Chicago  to  dispense  food  in  said  tavern  until 
the  1st  day  of  January,  1945,  and  paid  said  City  $54  for  said 
license  on  May  24,  1944,  and  that  he  sold  all  his  right,  title 
and  interest  in  the  license  to  plaintiff  for  the  sua  of  $77*25, 
and  gave  plaintiff  a  written  receipt  for  the  same 5  that  plain- 
tiff paid  Finzelber  rent  for  the  month  of  August,  1944,  and 
invested  considerable  sums  of  money  for  food  supplies  and 
labor,  and  has  worked  long  hours  in  said  kitchen  and  tavern, 
cooking  and  serving  food,  and  as  a  result  of  the  investment, 
labor  and  skill  of  plaintiff,  the  patrons  of  the  tavern  and 
the  purchasers  of  food  dispensed  by  plaintiff  in  the  tavern, 
have  greatly  increased  and  the  revenue  of  the  tavern  greatly 
increased,  and  the  business  of  the  tavern  became  lucrative  and 
attractive  to  prospective  purchasers}  that  Finzelber,  taking 
advantage  of  the  lucrative  business  developed  from  the  labor 
and  investment  of  plaintiff,  solicited  a  purchaser  for  the 
tavern  and  Dan  Gaines  and  Vernor  Rose  purchased  the  tavern 
from  Finzelberj  that  they  dispute  the  lease  of  plaintiff  and 
the  ownership  by  plaintiff  of  said  kitchen  and  have  demanded 
from  her  possession  of  said  kitchen  and  have  threatened  to 
eject  plaintiff  from  the  premises  and  to  padlock  said  kitchen 
and  to  bar  plaintiff  from  said  tavern  and  kitchen  and  that  unless 
defendants  are  restrained  and  enjoined  by  a  writ  of  injunction 
they  will  bar  her  from  the  premises  and  will  take  possession  of 
plaintiff* s  business,  kitchen,  furniture,  equipment  and  supplies, 
and  will  convert  the  same  to  their  use  and  profit^  that  Finzelber 
has  repudiated  his  sale  of  the  kitchen  to  plaintiff  and  has  sold 
or  leased  the  same  to  Gaines  and  Hose,  and  Rose  has  demanded 
that  plaintiff  Vacate  said  kitchen  and  surrender  the  furniture, 
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equipment  and  supplies  to  him  and  discontinue  the  operation 
of  said  kitchen  and  the  dispensing  of  food  on  the  premises 
and  has  hired  a  woman  to  cook  ;.nd  serve  food  for  his  benefit 
and  profit.  Flainti-r-r  orays  that  a  permanent  injunction  issue 
restraining  defendants  from  dispossessing,  removing  or  eject- 
ing her  from  the  tavern  and  kitchen  therein  and  from  inter- 
fering with,  preventing  limiting  or  meddling  with  the  operation 
of  said  kitchen  and  the  dispensing  and  sale  of  food  in  said 
tavern  by  plaintiff  and  from  hiring  someone  to  cook  and  sell 
or  dispense  food,  in  said  tavern,  and  from  threatening  plaintiff 
with  assault  or  violence  and  from  taking  any  of  the  furniture, 
equipment,  supplies  and  food  in  said  kitchen  and  from  partici- 
pating In  the  preparation  and  sale  of  food  in  said  tavern.  On 
September  14,  1944,  an  injunction  was  issued  restraining  de- 
fendants as  prayed  for  in  the  complaint*  On  September  IS,  1944, 
plaintiff  filed,  by  leave  of  court,  &  verified  amendment  to  her 
complaint,  in  which  she  alleges! 

*$♦  Plaintiff  depends  upon  the  income  of  said  business 
for  her  livelihood  and  should  defendants  be  permitted  to  dis- 
possess plaintiff,  plaintiff  would  be  without  a  means  of 
livelihood  and  would  have  to  wait  an  indeterminate  length  of 
time  for  an  adjudication  of  a  suit  for  damages  or  for  the 
eviction  of  defendants  and  therefore  plaintiff  lacks  an  adequate 
remedy  at  law  and  the  rights  of  plaintiff  will  be  unduly  pre- 
judiced and  plaintiff  will  suffer  irreparable  loss  and  damage, 
unless  an  injunction  is  is sued # 

"10.  Defendants  have  interfered  with  the  sale  of  food 
by  plaintiff  in  said  tavern  and  with  the  advertisement  of 
plaintiff  in  the  newspaper  and  defendants  are  dispensing  food 
in  said  tavern  and  as  a  consequence  of  the  interference  of 
defendants  with  the  dispensing  of  food  by  plaintiff  in  said 
tavern,  and  with  the  advertisement  of  plaintiff's  bu»iness, 
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the  business  of  plaintiff  has  decreased  and  plaintiff  has 
suffered  loss  and  damage. 

"11.  Plaintiff  prays  that  damages  bo  allowed  plaintiff 
for  the  interference  by  defendants  with  the  operation  and  main- 
tenance Of  said  business  by  plaintiff,  and  that  plaintiff  be 
granted  such  other  and  further  relief  as  the  Court  may  deem 
proper  and  necessary," 

After  answers  were  filed  by  defendants  an  order  was 
entered  referring  the  cause  to  a  master  in  chancery  to  take 
proofs  and  report  his  conclusions  and  recommendations  to  the 
court.  On  December  13,  1944,  plaintiff  filed  a  verified  peti- 
tion in  which  she  charged  defendants  with  violating  the  in- 
junctional  order.  On  December  14,  1944,  the  chancellor  entered 
an  order  granting  leave  to  plaintiff  to  file  her  petition  for  a 
rule  and  ordering  defendants  to  answer  the  same  within  ten  days 
and  that  they  show  cause  why  thpy  should  not  be  held  in  contempt 
of  court  for  violation  of  the  injunction,  and  the  matter  of  the 
petition  and  the  rale  entered  were  referred  to  the  master  for 
hearing  ani  the  master  was  ordered  to  Include  in  his  report  to 
the  chancellor  upon  the  reference  that  had  been  theretofore  made 
his  conclusions  anc!  recommendations  upon  the  said  petition.  On 
March  3,  1945>  defendants  Gaines  and  Hose  filed  an  amended 
counterclaim  against  Finzelber  for  damages  for  alleged  breach 
of  contract  and  warranty.  The  master,  pfter  hearing  the  evi- 
dence offered,  filed  a  report  in  which  he  made  certain  findings 
and  recommended,  Inter  alia; 

"(1)  That  the  complaint  of  the  plaintiff,  Elizabeth 
Smith,  against  the  defendant,  Joseph  Finzelber,  be  dismissed 
for  want  of  equity* 

"(2)   That  judgment  for  damages  be  entered  against  the 
defendants,  Daniel  Gaines  and  Vernon  Rose,  in  favor  of  the 
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plaintiff,  Elizabeth  Smith,  in  the  amount  of  $2,150,  as  and 
for  her  damages  caused  by  the  violation,  by  the  said  defend- 
ants, of  the  Writ  of  Injunction  of  this  court. 

•'(3)  That  the  counter-claim  of  the  counter-plaintiffs, 
Daniel  Gaines  and  Vernon  Rose,  against  the  defendant,  Joseph 
Finzelber  be  dismissed  for  want  of  evidence  to  establish  re- 
coverable damage  caused  to  the  said  counter-plaintiffs  by  the 
said  defendant, 

M(4)  That  the  goods  and  chattels  formerly  located  and 
used  in  the  Campus  Inn,  at  6158  Cottage  Grove  Avenue,  Chicago, 
Illinois,  Including  the  furniture,  fixtures,  furnishings  and 
fixtures  of  the  kitchen  and  dining  room  thereof,  which  were 
conveyed  to  said  Daniel  Gaines  and  Vernon  Hose  by  Joseph 
Finzelber  by  his  Bill  of  Sale  bearing  date  August  22,  1945* 
be  decreed  to  be  the  property  of  the  defendants  and  counter- 
plaintiffs,  Daniel  Gaines  and  Vernon  Rose," 

The  following  is  the  decree  entered  by  the  chancellor: 

"The  Report  of  the  Master  in  Chancery  *  *  *  and  the 
exceptions  of  Elizabeth  Smith  and  Dan  Gaines  and  Vernor  Rose 
thereto,  coming  on  to  be  heard,  and  it  appearing  to  the  Court 
that  the  parties  hereto  are  represented  by  their  respective 
attorneys  and  the  Court  having  heard  the  arguments  of  counsel, 
doth  find,  that  it  has  jurisdiction  of  said  master1 s  report 
and  of  the  exceptions  thereto,  and  of  the  parties  hereto* 

"It  is  ordered  that  the  exceptions  of  Elizabeth  Smith 
Numbers  6,  3,  9,  10,  11,  12,  14  and  19,  be  sustained* 

"The  Court  finds  that  the  master  erred  as  follows, 
to-wit: 

"1*  The  Master  erred  in  sg£  assessing  all  of  the 
Master's  fees  and  stenographers  charges  against  Joseph  Finzelber, 
Dan  Gaines  and  Vernor  Rose* 

"2.  The  Master  erred  in  finding  that  the  receipt  of 
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Joseph  ?inzelber  is  not  enforceable  as  a  lease  or  irrevocable 
contract  for  a  period  of  one  year  beginning  May  31*  1944 • 

•'3.  The  Master  erred  in  finding  that  »Plaintiff »s 
Exhibit  5, ■  was  altered  by  plaintiff  without  the  knowledge 
of  or  consent  of  Joseph  Flnzelber. 

"4.  The  Master  erred  in  f i  ding  that  a  lease  is  barred 
by  the  Statute  of  Frauds. 

"5.  The  Master  erred  in  finding  that  plaintiff  did  not 
have  a  right  to  possession  of  the  kitchen  and  use  of  the  tavern 
and  dining  room  for  the  period  of  one  year  from  May  31*  19*4 
and  that  plaintiff  was  not  a  tenant  of  the  kitchen, 

"6.  The  Master  erred  in  finding  that  plaintiff  had  a 
license  in  the  dining  room  and  kitchen  which  were  revocable 
and  was  terminated  by  Joseph  ^inzelber  and  in  recommending  that 
the  complaint  be  dismissed  against  Joseph  inzelber  for  want 
of  equity. 

"7.  The  Haster  erred  in  not  recommending  that  the  prayer 
of  the  Complaint  of  Elizabeth  Smith,  be  granted  and  that  a 
decree  be  entered  in  accordance  with  said  prayer  and  that  de- 
fendant be  assessed  damages  in  the  sum  of  $1,5§9*97« 

"The  Court  also  finds: 

"8.  The  issues  in  favor  of  plaintiff,  Elizabeth  smith 
and  against  all  of  said  defendants. 

"9.  That  on  May  25,  1944,  the  defendant,  Joseph  Pinzelber, 
owned  and  operated,  at  6158  Cottage  Grove  ^venue,  Chicago, 
Illinois,  a  tavern  known  as  •Campus  Inn1  and  connected  with  and 
a  part  of  3aid  tavern  was  a  kitchen,  in  which  food  was  prepared 
for  sale  in  said  tavern. 

"10.  That  on  said  May  25,  1944,  it  was  agreed  between 
Elizabeth  Smith,  the  plaintiff  and  Joseph  Finzelber  defendant 
herein,  that  said  plaintiff  should  have  the  privilege  of 
selling  and  dispensing  food  in  said  tavern  and  dining  room  for 


■ 

t 


-7- 

a  period  of  one  year,  beginning  'Ji&y   31#  1944  an*1-  ending 

May  Jlf  1945. 

"11.  That  on  said  May  25,   1944,  Elisabeth  Smith, 
plaintiff  paid  Joseph  ^inzelber,  defendant  herein,  the  sua 
of  350  rent  for  the  kitchen  for  the  month  ending  June  24,  1944, 
and  it  was  agreed  between  the  said  Elizabeth  -mith  and  Joseph 
Finzelber,  that  Elizabeth  Smith  should  have  possession  of  said 
kitchen  for  one  year  beginning  May  31,  1944  and  ending  Hay  31, 
194|>#  provided  said  rent  was  paid  each  month. 

"12.  That  on  May  24,  1944,  the  defendant,  Joseph 
Finzelber  made  application  to  the  City  of  Chicago,  Illinois, 
for  a  Food  Dispenser  License  for  aforesaid  premises  at  61 58 
Cottage  Grove  Avenue,  and  on  June  22,  1944,  Food  Dispenser 
License  So.  7079  of  the  City  of  Chicago  was  issued,  ^/herein 
and  whereby  said  defendant,  Joseph  ^inzelber  was  given  permis- 
sion to  conduct  or  operate  the  business  of  Food  dispenser  at 
aforesaid  address  until  January  1,  1945*  for  which  said  Food 
Dispenser  License  said  defendant,  Joseph  "inzelber  paid  to 
the  City  of  Chicago  the  sum  of  $77* 2?. 

(,13«  Thereafter,  the  defendant,  Joseph  "inzelber  re- 
ceived from  the  plaintiff,  Elisabeth  Smith,  the  sum  of  $77*25* 
for  which  sum  he  purported  to  sell  or  convey  to  her,  aforesaid 
Food  Dispenser  License,  as  evidenced  by  the  following  receipt, 
in  evidence  as  i'laintiff  »s  Exhibit  6  of  October  17,  1944 1 

•Reeved  of  E*  Smith  £7.25  for  License  of  Resterent 
from  Campus  Inn  for  6  mo 

•Joe  ^inzelber* 

which  said  license  was  delivered  by  the  defendant,  Joseph  Finzel- 
ber to  the  plaintiff,  ,Tlizabeth  Smith,  on  or  about  July  23,  1944. 

[1944], 
"14.  That  on  or  about  May  26,  19452  the  plaintiff, 

Elizabeth  Smith,  entered  into  possession  of  the  kitchen  and 
dining  room  of  aforesaid  Campus  Inn  and  thereafter  operated 
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said  kitchen  and  dining  room  and  prepared  and  served  food  In 
the  tavern  end  dining  room  appurtenant  to  said  Campus  Innj  said 
food  so  prepared  and  served  by  her  was  purchased  by  her  with 
her  own  funds,  and  payment  therefor  from  the  customers  to  which 
the  same  was  served  was  collected  and  received  by  her  for  her 
own  account. 

"15*  That  during  the  months  of  June,  July  and  August, 
1944,  the  plaintiff,  ^lisabeth  Smith  paid  to  the  defendant, 
Joseph  Finzelber  compensation  for  the  use  and  occupation  of 
said  kitchen  and  dining  room  for  said  months;  said  compensa- 
tion for  the  month  of  June  was  the  sum  of  $50*00  and  said 
compensation  for  the  months  of  July  and  August  was,  by  agree- 
ment of  the  Parties,  increased  to  $75.00  per  month  to  defray 
a  part  of  the  expenses  of  light  and  janitor  service. 

"16.  In  addition  to  aforesaid  compensation  for  use  and 

occupation  of  said  premises,  the  plaintiff,  Elizabeth  Smith 

expended  the  following  sums  for  cleaning,  maintenance  and  repair 

of  said  premises  and.  of  equipment  appurtenant  thereto: 

"May  26,  1944  To  Leo  Jackson  for  cleaning  and 

painting  the  kitchen •  $2^.00 

"July  19,  194^.  To  People's  G&s  Light  and  Coke 

"omp&ny,  Service  Deposit  •  •  •  •  25.00 

"June  4,  1944  To  R.  J.  Cooper,  Jr.,  Inc.,  for 

repairs  to  kitchen  refrigerator    5»93 

"August  3,  1944  To  C.  J.  Plate  for  refrigera- 
tion service  •••••••.•    "3.00 

"Total , $58.93 

"17«  During  aforesaid  months,  the  plaintiff,  Elizabeth 

Smith  paid  the  charges  for  rental  of  table  and  other  linen  in 

connection  with  the  preparation  and  service  of  said  food  and 

employed  and  paid  for  the  services  of  a  waitress,  a  cook  and  a 

dishwasher,  necessary  and  incident  thereto* 

"18.  During  aforesaid  months  of  June,  July  and  ugust, 
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1944,  advertisements  were  regularly  published  In  The  Chicago 

Defender  of  the  premises  and  business  at  61 58  Cottage  "rove 

venue,  under  the  deaipnatlon  of  »Joe«s  Caiipus  Inn, •  which 

said  advertisement  contained,  among  other  things,  the  words: 

"Try  Elizabeth  Smiths  Regular  Home-Cooked  Dinners 
S teaks  and  Fried  Chicken 

*"e  Cater  to  Clubs  and  Parties  in  the  •Campus  Inn1 
Dining  Room 
Elizabeth  Smith,  Prop. 

One-half  of  the  cost  of  said  advertisement,  being  the  sum  of 

*>'0  for  each  insertion,  was  paid  by  the  plaintiff,  :;iizabeth 
Smith  and  the  other  one-half  thereof  was  paid  by  the  defendant, 
Joseph  Finzelber,  said  advertisement  last  appeared  in  the 
edition  of  said  The  Chicago  Defender  published  on  /.ugust  19, 
1944,  and  was  thereafter  discontinued  by  order  of  the  defendant, 
Joseph  Finzelber* 

"19.   ubsequently  thereto,  beginning  on  September  23, 
1944  and  in  the  four  successive  issues  of  said  The  Chicago 
Defender,  the  plaintiff,  Elisabeth  Wraith  caused  to  be  published 
her  separate  advertisement  of  the  business  conducted  by  her  at 
aforesaid  address  and  premises, 

"20.  On  August  21,  1944,  the  defendant,  Joseph  inzelber, 
entered  into  an  agreement  with  the  defendants,  Dan  Gaines  and 
Vernor  Rose,  wherein  and  whereby  said  Joseph  Pinzelber  agreed 
to  sell  to  said  Daniel  Gaines  and  Vernor  Hose,  the  said  business 
conducted  by  s^ici  Joseph  FInzelber  at  61^8  South  Cottage  Grove 
Avenue,  Chicago,  Illinois,  including  all  goods,  v/ares,  merchan- 
dise, stock  in  trade,  bottled  liquors,  both  opened  and  unopened 
and  all  furniture,  fixtures  and  personal  property  contained  in 
said  establishment  together  with  the  good  will  of  said  business, 
and  in  and  by  which  said  agreement  said  Joseph  Pinzelber  warranted 
that  he  was  the  sole  and  unconditional  owner  of  all  of  the  assets 
therein  described  and  that  there  were  no  li3ns  or  encumbrances 
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against  any  of  said  assets. 

"21.  On  .ugust  22,  1944,  the  defendant,  Joseph  finzel- 
ber, executed  and  delivered  to  the  defendants,  Daniel  Gaines 
and  Vernor  Hose,  Ms  Bill  of  Sale,  wherein  and  whereby  he 
granted,  bargained  and  sold  to  said  last  named  defendants  the 
goods,  chattels  and  property  on  said  premises,  which  said  goods, 
chattels  and  property  included  the  furniture,  fixtures  and  equip- 
ment of  the  kitchen  and  dining  room  thereof;  and  said  Joseph 
Finzelber  also  executed  and  delivered  to  sal      I  Gaines 
and  Vernor  Rose,  his  Vendor1  s  Sworn  Statement  of  Creditors 
under  the  Pulk  Sales  Law  of  the  State  of  Illinois,  in  which 
said  sworn  statement,  said  Joseph  Finzelber  stated  that  he  had 
no  creditors, 

M22.  On  or  about  August  21,  1944,  the  defendant,  Joseph 
Finzelber,  notified  the  plaintiff,  Elisabeth  Smith,  of  the  im- 
pending change  of  ownership  of  said  premises  ana  tendered  to 
her  a  refund  of  the  unearned  portion  of  the  compensation  for 
use  and  occupation  thereof  which  she  had  paid  for  the  month 
of  August,  whereupon  the  said  plaintiff,  Elizabeth  3mith  re- 
fused to  receive  or  accept  the  same* 

"23.  On  or  about  August  22,  1944,  the  defendants, 
Gaines 
Daniel^and  Vernor  Rose,  or  one  of  them,  made  verbal  demand  upon 

the  plaintiff,  Flizabeth  Smith,  that  she  vacate  and.  turn  over  to 

the  said  defendants  absolute  possession  of  the  said  premises, 

whereupon  said  plaintiff  refused  so  to  vacate  or  to  turn  over 

such  absolute  possession* 

"24,  The  plaintiff,  Elizabeth  Smith,  thereupon  continued 

to  occupy  said  kitchen  and  dining  room  of  said  premises  and  to 

prepare  and  serve  meals  there  until  December  9,  1944,  when  said 

kitchen  and  dining  room  were  closed  by  order  of  the  defendant, 

Vernor  Rose. 
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"2?.  On  September  2,  1944,  the  plaintiff,  "lizabeth 
Smith,  tendered  to  the  defendant,  Joseph  ^inzelber,  money 
Orders  Numbered  I90913  and  190914,  respectively,  ??oney  Order 
No,  190913  being  for  the  sum  of  $56*00  tendered  for  rent  of 
concession  at  6158  Cottage  Crov*  /venue  and  Ifoney  order  No, 
190914  being  for  the  sum  of  $10.00  tendered  for  light  at  6158 
Cottage  Grove  concession,  which  said  tenders  were  refused  by 
the  defendant,  Joseph  ^inzelber  and  said  money  orders  were  by 
him  returned  to  the  plaintiff. 

"26,  On  August  28,  1944,  the  plaintiff,  Elizabeth 
Smith,  filed  her  complaint  herein,  in  which  said  complaint, 
she  prayed,  among  other  things,  that  a  permanent  injunction 
of  this  Court  issue  restraining  the  defendants,  Joseph  Finzel- 
ber,  Dan  Gaines  and  Vernor  Rose,  from  dispossessing,  removing 
or  ejecting  said  defendant  from  aforesaid  tavern  and  kitchen 
and  from  interfering  with,  preventing,  limiting  or  meddling 
with  the  operation  of  said  kitchen  and  the  dispensing  and 
sale  of  food  in  said  tavern  by  plaintiff, 

"27.  On  .September  14,  1944,  an  order  was  duly  entered 
by  this  Court  in  accordance  with  the  prayer  of  aforesaid  com- 
plaint of  the  plaintiff,  Elizabeth  Smith,  and  the  Writ  of 
Injunction  of  this  Court  issued  in  accordance  therewith, 
which  said  order  of  court  and  Writ  of  Injunction  are  still 
in  full  force  and  effect,  never  having  been  dismissed,  rescinded, 
altered  or  modified  in  any  manner  whatsoever. 

"28,  Subsequent  to  said  Leptember  14  defendants,  Dan 
Gaines  and  Vernor  Bose,  or  one  of  them,  on  divers  occasions, 
interfered  with  the  plaintiff,  Elizabeth  .>mith,  in  her  operation 
of  said  kitchen  and  the  dispensing  and  sale  of  food  in  said 
tavern,  by  permitting  the  dining  room  of  said  tavern  to  be  used 
for  club  meetings,  at  which  no  food  was  ordered,  during  the 
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hours  when  the  said  plaintiff  was  accustomed  to  serve  food 
therein  to  her  customers,  which  said  club  meetings  greatly 
annoyed  the  customers  of  the  plaintiff  an?  eruse.1  them  to 
complain  to  her  and  to  leave  said  fining  room,  ana  the  said 
defendants,  Ban  Gaines  and  Vernor  Bose,  or  one  of  them,also 
interfered  with  the  exclusive  right  of  the  plaintiff  to  serve 
food  in  said  tavern  by  procuring  from  outside  sources,  food 
which  was  brought  to  said  tavern  and  served  therein,  and  for 
which  the  said  plaintiff  received  no  compensation. 

M29#  On  December  9,  1944,  at  or  about  the  hour  of 
three  o'clock  P.M.,  the  employees  of  the  defendant  Ternor  r;ose, 
then  and  there  in  charge  of  said  tavern  notified  the  plaintiff, 
Elizabeth  Smith,  that  the  said  defendant  had  given  orders  to 
said  employees  to  turn  out  the  lights  in  the  dining  room,  where 
the  plaintiff  dispensed  and  sold  food,  and  to  inform  customers 
of  the  plaintiff  and  patrons  of  said  tavern  that  food  could  not 
be  dispensed  or  sold  by  the  plaintiff  in  said  tavern  and  dining 
roomj  and  as  a  result  of  said  orders,  said  employees  of  said 
defendant,  then  and  there  in  charge  and  control  of  said  tavern, 
informed  patrons  of  plaintiff  and  of  said  tavern  that  plaintiff 
could  not  sell  food  in  said  tavern,  said  employees,  at  or  about 
the  hour  of  eight  o'clock  P.!.!«  on  said  December  9,  1944,  turned 
out  the  lights  in  said  dining  room,  and  prospective  customers 
of  said  plaintiff  thereupon  left  said  tavern  and  ceased  pur- 
chasing food  from  the  plaintiff. 

"30.  After  the  said  December  9,  1944,  said  defendant, 
Vernor  Eose,  as  the  agent  in  charge  of  said  premises  of  himself 
and  defendant,  Daniel  Gaines,  kept  said  premises  locked  and  the 
plaintiff,  Elizabeth  Smith  was  unable  to  get  into  said  kitchen 
until  December  12,  1944,  to  make  adjustments  to  the  refriger- 
ation system  necessary  to  insure  its  operation,  by  reason  of 
which  meats  and  other  perishable  food  supplies  in  the  kitchen 
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and  refrigerator  at  the  time  said  premises  were  closed  on  said 
December  9,  1944,  were  spoiled  and  were  of  no  further  use  and 
the  said  plaintiff  was  obliged  to  discard  them, 

"31,  The  fair  market  value  of  the  food  supplies  so 
spoiled,  and  the  cost  of  the  same  to  the  plaintiff,  is  the  sum 
of  $133*2?. 

"32.  Since  said  December  9.  1944,  the  plaintiff,  Eliz- 
abeth Smith,  has  been  wholly  barred  and  prevented  by  the  said 
defendants,  Daniel  Gaine3  and  Vernor  Rose,  from  the  use  and 
occupation  of  said  kitchen  and  dining  room  for  the  purpose  of 
preparing  and  serving  of  food  therein,  whereby  the  said  plain- 
tiff has  been  wholly  deprived  of  any  earnings  or  profits  whatso- 
ever from  such  preparation  and  service  of  food  on  said  premises, 

"33*  The  average  net  earnings  or  profits  of  the  plain- 
tiff, Elizabeth  Smith,  after  the  deduction  of  expenses,  prior 
to  December  9,  1944,  amounted  to  $250.15  per  raonth,  and  the 
damages  sustained  by  Elizabeth  Smith  by  reason  of  the  inter- 
ference of  defendants  with  her  use  of  the  kitchen  and  dining 
room  between  December  9,  1944,  and  May  25,  19*5»  caused  by  the 
deliberate  and  wilful  violation  of  the  injunction  of  this  Court 
by  defendants,  in  which  Vernor  Rose  locked  said  Elizabeth  Omith 
out  of  the  dining  room  and  kitchen,  and  refused  to  allow  her 
to  use  the  kitchen  and  to  serve  food  in  the  dining  room,  after 
December  9>  1944  for  a  period  of  five  and  one  half  months  @ 
$250,15  per  month  and  an  additional  sura  of  $133*25  for  food 
supplies  that  spoiled  in  December,  1944,  making  a  total  damage 
of  $1,509.07  sustained  by  plaintiff. 

"34.  That  after  the  eviction  of  the  plaintiff,  Elizabeth 
Smith,  on  December  9,  1944,  as  aforesaid,  the  defendants  and 
counter-claimants,  Daniel  Gaines  and  Vernor  Rose,  retained  the 
furniture,  fixtures,  furnishings  and  equipment  of  said  tavern 


1 

I  c.       ' 

- 

'      ■■<■?  .  i       , 

- 

< 


- 


-14- 

on  the  premises  thereof,  but  did  not  operate  said  kitchen 
and  dining  room  for  preparation  and  service  of  food,  until 
on  or  about  May  10,  194-5,  upon  which  said  d&te  the  said 
defendants  and  counter-claimants  removed  all  of  said  fur- 
niture, fixtures,  furnishings  and  equipment  from  said  tavern 
and  placed  the  same  in  public  storage  in  the  warehouse  of 
Grove  Storage  Co.,  Inc.,  at  4301-3  Cottage  r.rove  Avenue, 
Chicago,  Illinois. 

M35«  The  sale  of  goods  from  the  defendant,  Joseph 
Finzelber  to  the  plaintiff,  Tlisabeth  Smith,  evidenced  by  the 
defendant »s  receipt  of  the  sum  of  $100.00  in  evidence  as 
Plaintiff's  ;  xhibit  4,  included  only  the  stock  of  groceries 
and  canned  goods  on  hand  at  the  tavern  for  use  in  the  kitchen 
at  the  time  the  receipt  was  executed,  and  dirt  not  include  the 
furniture,  fixtures,  furnishings  and  equipment  of  the  kitchen 
and  dining  room,  or  of  either,  therefore  the  plaintiff, 
Elizabeth  Smith,  acquired  no  right,  title  or  interest  in  or 
to  said  furniture,  fixtures,  furnishings  and  equipment 
thereunder. 

"36.  The  defendants,  Daniel  Gaines  and  Vernor  liose, 

have  ignored,  violated  and  rendered  ineffective  the  'rit  of 

Injunction  issued  by  this  Court  in  accordance  with  its  order 

entered  herein  on  September  14,  1944,  by  interfering  with, 

preventing,  limiting  and  meddling  with  the  operation  of  said 

kitchen  and  the  dispensing  and  sale  of  food  in  said  dining 

room  and  tavern  by  the  plaintiff  and  by  wholly  excluding  her 

from 
therefrom/and  after  December  9,  1944. 

"37.  The  defendants,  Daniel  Gaines  and  Vrrnor  Lose, 
are,  therefore,  in  contempt  of  this  Court  for  aforesaid  vio- 
lation of  its  rit  of  Injunction  and  are,  jointly  and  severally 
liable  to  the  plaintiff,  Elizabeth  ;mlth,  for  any  and  all 
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damage  sustained  by  her  by  reason  of  aforesaid  acts  of 
contempt. 

"38,  It  was  therefore,  Ordered,  adjudged  and  Decreed 
that  judgment  be  and  the  same  is  hereby  entered  against  the 
defendants,  Daniel  Gaines  and  Vernor  Lose,  and  in  favor  of 
the  plaintiff,  Elizabeth  Smith,  in  the  sum  of  £1,509.07  and 
costs,  as  and  for  damages  caused  by  the  violation,  by  the 
said  defendants,  of  the  frit  of  Injunction  or  this  Court  and 
her  rights  in  the  premises,  and  that  execution  issue  forthwith 
for  said  judgment  and  the  costs  herein,  against  Daniel  Gaines 
and  Vernor  Rose. 

"39«  It  is  further  Ordered,  Adjudged  and  Decreed  that 
the  .Caster's  certificate  of  Service,  fees  and  charges,  in  the 
amount  of  C459«92  be  an-  the  same  is  hereby  approved  and  taxed 
as  costs,  and  assessed  against  defendants  Joseph  Finzelber, 
Daniel  Gaines  and  Vernor  Boss, 

"40.  It  is  further  Ordered,  Ad judged  and  Decreed  that 
the  charges  of  the  stenographer  who  took  and  transcribed  the 
testimony  before  the  faster  herein  be  and  the  same  is  hereby 
approved  in  the  amount  of  $188.50  and  taxed  as  costs  herein 
and  assessed  against  defendants,  Joseph  "'inselber,  Daniel 
Gaines  and  Vernor  Rose. 

"41.  It  is  further  Ordered,  Adjudged  and  Decreed  that 
the  sum  of  $150,  deposited  ^ith  the  :  aster  by  plaintiff,  be 
refunded  to  plaintiff  out  of  the  -aster* s  share  of  the  costs 
collected  from  defendants. 

"42.  It  is  further  Ordered,  "d judged  and  Decreed  that 
the  costs  assessed,  be  added  to  the  statutory  costs  allowed 
plaintiff  on  said  judgment  and  the  special  execution  issue, 
against  Joseph  Finzelber  for  all  of  said  costs." 

It  will  be  noted  that  the  chancellor  did  not  punish 
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Gaines  and  Rose  for  their  violationsof  the  injunctional  order, 
and  that  he  failed  to  pass  upon  the  recommendation  of  the 
master  that  the  counterclaim  of  Gaines  and  Rose  against 
Finzelber  should  be  dismissed.  However,  Gaines  and  Rose  make 
no  complaint  as  to  said  failure  and  they  now  join  with  Finzelber 
in  the  instant  appeal,  in  which  all  of  the  defendants  ask  that 
the  decree  be  reversed  ££  to to. 

Defendants  contend  that  there  is  no  law  to  justify  the 
action  of  the  chancellor  in  entering  judgment  against  Gaines 
and  Pose  to  indemnify  plaintiff  for  the  damages  she  sustained 
by  reason  of  the  alleged  violation  of  the  injunction  order  by 
said  defendants.  In  support  of  this  contention  defendants  cite 
games  v.  Typographical  anion,.  232  111*  402,  which  has  no  appli- 
cation to  the  instant  proceeding.  There  the  defendant,  after 
a  hearing  upon  a  rule  to  show  cause,  was  found  guilty  and  fined 
$1,000  for  contempt  of  court  for  violating  the  injunction.  In 
the  order  imposing  the  fine  the  appellant  Jxilon.  was  ordered  t© 
pay  the  fine  to  the  clerk  of  the  court  and  it  was  further  ordered 
that  if  such  payment  should  not  be  made  execution  should  issue 
for  the  collection  of  the  fine  in  the  name  elf  the  People  "for 
the  use  of  the  appellees. "  It  was  held  that  the  execution  was 
not  in  proper  form,  as  "there  is  no  statute  in  this  State  which 
authorises  the  appropriation  of  a  fine  imposed  for  a  contempt 
of  court,  to  the  party  injured  by  the  act  constituting  the 
contempt  or  who  prosecutes  the  proceeding  for  the  contempt," 
(p.  411)  and  it  was  ordered  that  the  words,  "for  the  use  of 
the  appellees"  be  stricken  from  the  judgment  order.  ^s  stated 
in  the  dissenting  opinion  (p*  412):  "The  form  of  the  execution 
awarded  by  the  order  indicates  that  the  purpose  of  the  superior 
court  was  to  indemnify  the  appellees,  although  the  law  of  this 
State  does  not  warrant  that  course  «  *  *."  In  Bayer  v.  Bloch. 
246  111,  App.  416,  we  stated  (pp.  423,  424 )i   "In  14  R.C.L.  p. 
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322,  par,  21,  the  author  sayss   'It  Is  a  well  settled  and  a 
familiar  rule,  applicable  in  proceedings  to  obtain  an  injunc- 
tion, that  when  a  court  of  equity  acquires  jurisdiction  of  a 
causa  for  one  purpose,  it  may  retain  it  generally,  *  *  *  The 
purpose  of  such  retention  is  to  enable  the  court  to  do  com- 
plete justice  between  the  parties.  It  may,  therefore,  retain 
the  cause  for  the  purpose  of  ascertaining  and  awarding  the 
apparent  damages,  as  something  which  is  incidental  to  the  main 
relief  sought,1  And  again  the  author  says  (p.  4)?7#  par,  157)* 
•Therefore,  as  incident  to  the  relief  by  injunction  against  a 
continuing  trespass,  the  court  may,  in  a  proper  case,  consider 
and  settle  the  question  of  damages.  *  *  *  The  party  entitled 
to  damages  may  waive  them,  if  he  chooses,  by  not  furnishing 
evidence  to  enable  the  court  to  measure  them  in  money,  which 
is  an  advantage  to  the  defendant,  but  does  not  defeat  the 
action.'  (Citing  Sarvey  v.  Long  Island  R»  Co«,  159  **  ¥«  323# 
332#)  In  American  Hide  &  feather  Co*  v«  Andersonf  153  SUU 
App.  79  #  Si,  it  is  said:  'Though  a  court  of  equity  would  have 
no  jurisdiction  to  decree  only  payment  of  damages  for  past 
trespasses,  yet  If  it  obtain  jurisdiction  in  order  to  enjoin 
the  repetition  of  the  trespasses,  it  may  determine  the  damages 
for  past  wrongs  and  decree  their  payment  instead  of  relegating 
the  parties  to  a  court  of  law  for  this  relief,1  (Citing  Keith 
v.  Honfclenan,  173  HI.  137* )H  (See,  also,  Deeds  v.  Gilmerf 
(Va#)  174  S.B.  37,  79#)  The  instant  contention  is  clearly 
on  afterthought,  Heither  by  pleading  nor  by  any  other  method 
did  defendants  during  the  proceedings  in  the  trial  court 
question  the  right  of  plaintiff  to  recover  damages  If  she 
sustained  damages  as  a  result  of  a  violation  by  defendants  of 
the  injunction*  Their  entire  defense  was  based  upon  the 
assumption  that  plaintiff  had  such  a  right  but  that  they  did 
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not  violate  the  injunction  and  therefore  there  was  no  merit 

in  her  claim. 

Defendants  contend  that  plaintiff* s  Exhibit  %  upon 
which  she  primarily  based  her  claim  that  the  relationship 
of  landlord  and  tenant  existed  between  Finzelber  and  plain- 
tiff, was  materially  altered  by  plaintiff  without  the  express 
or  implied  consent  of  Finzelber  and  that  therefore  such 
alteration  destroyed  the  instrument  as  a  legal  obligation 
regardless  of  whether  her  intent  in  altering  the  instrument 
was  fraudulent  or  not*  The  chancellor  found  that  "The  raster 
erred  in  finding  that  • Plaintiff's  ^xhibit  5, •  was  altered  by 
plaintiff  without  the  knowledge  of  or  consent  of  Joseph 
Finzelber,"  and  we  are  in  accord  with  that  finding.  Defend- 
ants also  contend  that  plaintiff's  Zxhibit  5  amounted  to  a 

mere  license,'  but  that  it  did  not  amount  to  a  lease  and  did 

/ 
not  create  the  relationship  of  landlord  and  tenant  between 

Finzelber  and  plaintiff,  ;/e  are  in  accord  with  the  finding 
of  the  chancellor  that  "The  Master  erred  in  finding  that  the 
receipt  of  Joseph  Finzelber  is  not  enforceable  as  a  lease  or 
irrevocable  contract  for  a  period  of  one  year  beginning  May 
31,  1944."  Defendants  Gaines  and  Rose  join  in  the  instant 
contention.  It  appears  from  the  following  that  they  have 
changed  their  position  as  to  the  relationship  that  existed 
between  plaintiff  and  finzelber:  ~n   their  amended  counterclaim 
against  Finzelber  for  damages  in  the  amount  of  $10,000  for 
alleged  breach  of  contract  and  warranty  they  alleged:  "5. 
That  the  defendant,  Joe  Finzelber,  has  failed  and  neglected 
to  perform  said  agreement  in  that  he  failed  to  deliver  the 
property  set  forth  in  Exhibit  'B1  under  the  title  of  kitchen 
to  the  counter-plaintiffs  and  has  failed  to  let  the  counter- 
plaintiffs  into  possession  of  the  premises  as  agreed j  that 
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the  defendant,  Joe  ^inzelber,  unknown  to  the  counterplain- 
tlffs,  and  prior  to  his  agreement  with  the  counter-plaintiffs, 
had,  either  sold  the  equipment  in  the  ki  chen  and  leased  the 
kitchen  and  dining  room,  in  the  premises  at  61 >B  Cottage  Grove 
Avenue,  Chicago,  Illinois,  to  Elizabeth  3mith,  plaintiff  in 
the  instant  suit,  or,  had  leased  the  equipment  in  the  kitchen 
and  the  use  of  the  dining  room  in  the  premises  to  Elizabeth 
Smith,  aforesaid,  which  acts  of  Joe  Finzelber,  defendant, 
have  deprived  the  counter-plaintiffs  of  the  property  which 
they  purchased  and  the  use  of  the  premises."  Both  Gaines  and 
Bose  filed  ?n  affidavit  in  support  of  their  counterclaim  in 
which  they  averred  that  they  "know  the  contents  thereof  and 
that  the  same  is  true  in  fact  and  in  substance."  It  is  a 
reasonable  inference  from  the  record  that  Gaines  and  Hose 
have  settled  their  differences  with  ^inzelber  and  that  the 
three  defendants  are  now  united  in  opposing  the  claim  of 
plaintiff*  In  answer  to  the  instant  contention  it  is  only 
necessary  to  cite  the  case  upon  which  defendants  rely  to 
support  their  instant  contention,  City  of  Berwyn  v.  Berglundy 
255  111.  493.  The  court  states  therein  (pp.  500*  501):  MA 
license  is  a  mere  persons;!  and  revocable  privilege  to  do  an 
act  or  1  series  of  acts  upon  the  land  of  another  without 
possessing  any  interest  or  estate  in  the  land,  and  it  is  not 
within  the  Statute  of  Frauds,  *  *  *   Vhether  an  instrument  is 
a  license  or  grant  depends  upon  the  construction  of  the  instru- 
ment as  a  question  of  law.  If  it  merely  confers  a  privilege  to 
do  an  act  or  a  series  of  acts  under  the  owner  which  without 
permission  would  be  unlawful,  it  is  a  license,  but  if  it  grants 
exclusive  possession  of  premises  against  the  world,  including 
the  owner,  it  is  not  a  license  but  creates  an  estate  or  interest 
in  the  land,  and  is  no  more  revocable  than  any  other  grant." 
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Th9  chancellor  was  Justified  in  finding  that  ^lncelber  did 
not  retain  possession  and  control  of  the  dining  room  and 
kitchen;  that  he  openly  and  repeatedly  stated  that  he  did  not 
have  any  control  of  the  kitchen  and  the  food;  that  he  charged 
plaintiff  extra  for  the  light  and  for  the  cleaning  of  the 
dining  room  and  kitchen;  that  plaintiff  kept  the  kitchen 
locked  and  had  full  and  complete  possession  of  it,  and  that 
plaintiff  paid  Finzelbar  monthly  rent  for  the  kitchen.  Partner- 
more,  her  rent  was  paid  to  .ugust  30,  1944,  and  even  if  she 
could  be  considered  merely  as  a  month  to  month  tenant,  to 
terminate  her  tenancy  it  would  be  necessary  to  0ive  her  a 
thirty  days1  written  notice,  and  it  is  not  claimed  that  any 
such  notice  was  given. 

Defendants  next  contend  that  plaintiff  failed  to  sus- 
tain the  burden  of  proving  that  defendants  Gaines  and  Rose 
violated  the  injunction,  We  are  In  s  >eer  with  the  finding 
of  the  chancellor  that  since  December  5,  1944,  plaintiff  "has 
been  wholly  barred  and  prevented  by  the  said  defendants,  Daniel 
Gaines  and  Vernor  r*ose,  from  the  use  and  occupation  of  said 
kitchen  and  dining  room  for  the  purpose  of  preparing  and 
serving  of  food  therein*" 

:.e  are  satisfied  that  the  experienced  chancellor  who 
tried  this  case  was  justified  in  concluding  that  all  of  the 
equities  were  with  plaintiff.  It  is  a  reasonable  inference 
that  he  failed  to  punish  defendants  for  their  violation  of 
the  injunctional  order  upon  the  assumption  that  they  would 
thereby  be  more  likely  to  pay  plaintiff  the  damages  assessed 
against  them,  but  defendants  do  not  seem  to  appreciate  the 
forbearance  of  the  chancellor.  The  master  recommended  that 
damages  be  assessed  against  Gaines  and  Rose  in  the  amount  of 
$2,150*  The  chancellor  fixed  the  damages  at  $1,509. 07. 
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It  is  our  considered  judgment  that  there  is  no  merit 
in  defendants'  contention  that  the  decretal  Judgment  should 
be  reversed,  and,  therefore,  the  decretal  Judgment  of  the 
Superior  court  of  Cook  county  is  affirmed* 
D^CRTTAL  JQWm 

Friend,  ?.  J.,  and  Sullivan,  J,,  concur. 
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MAXIMILIAN  J.  ST.  GEORGE  ) 

and  HFNRY  JIM.  L^SC::  :.,  ) 

Appellees,  )  APPEAL  FROM  SUPERIOR 


5  A 

)  COURT  OF  COOK  COUNTY. 


ONE  LA  SALLE  COMPANY,  a        ) 
corporation,  )   O  O  O 

Appellant.     ) 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  HIE  COURT. 

Plaintiffs'  complaint  prays  for  an  injunction  to 
restrain  defendant  from  interfering  with  or  preventing 
plaintiffs  from  moving  into  suite  2415  of  the  One  North 
LaSalle  Street  building  and  installing  therein  the  fur- 
niture, fixtures  and  files  of  Maximilian  J.  St.  George, 
plaintiff,  and  to  compel  defendant  to  place  and  maintain 
the  name  of  St.  George  on  the  building  directory.  In  an 
amendment  to  the  complaint  St.  George,  plaintiff,  claimed 
damages.  Defendant  appeals  from  a  decree  that  contained 
the  following  orders  and  provisions! 

MIt  is  hereby  ordered,  adjudged  and  decreed  that  the 
defendant  One  North  LaSalle  Company,  a  corporation,  its  agents, 
servants,  solicitors  and  attorneys  be,  and  they  are  hereby  re- 
strained from  interfering  with  or  preventing  the  plaintiffs 
and  their  agents  and  servants  from  moving  into  and  installing 
the  furniture,  pictures  [fixtures]  and  files  of  the  plaintiff 
Maximilian  J.  St.  George  into  suite  2415  of  One  North  LaSalle 
Street  building,  1  Worth  LaSalle  Street,  Chicago,  Illinois. 

"It  is  further  ordered,  adjudged  and  decreed  that  the 
defendant  1  No.  LaSalle  Company,  a  corporation,  forthwith 
cause  the  name  of  Maximilian  J.  St.  George  to  be  restored  to 
the  building  directory  of  the  defendant  located  in  the  premises 
commonly  known  as  One  North  LaSalle  Street,  Chicago,  Illinois. 

"It  is  further  ordered,  adjudged  and  decreed  that  the 
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defendant  One  N.  LaSalle  Company,  a  corporation,  its  agents, 
servants,  solicitors  and  attorneys  be,  and  they  arc  hereby 
restrained  from  removing  or  causing  to  be  removed  the  name 
of  the  said  Maximilian  J.  St.  George  from  the  aforesaid  build- 
ing directory  during  the  entire  term  that  the  said  Maximilian 
J.  St,  George  is  a  tenant  or  subtenant  of  said  building. 

»•*  *  # 

MIt  is  further  ordered,  adjudged  and  decreed  that  the 
court  retain  jurisdiction  of  this  cause: 

"(1)  For  the  hearing  of  evidence  in  the  matter  of 
plaintiffs'  damages  and  the  entry  or  such  decree  as  the  evi- 
dence shall  require; 

"(2)  For  the  consideration  of  any  petition  that  may 
be  filed  herein  by  Joseph  T.  Harrington,  amicus  curiae,  to 
cite  parties  or  witnesses  ©r  others  for  contempt  of  court  or 
to  investigate  in  reference  to  any  conspiracy  or  attempt  to 
obstruct  justice  herein;  and  leave  is  hereby  granted  the  said 
Joseph  T„  Harrington,  amicus  curiae,  to  file  any  such  peti- 
tion herein,  with  proper  notice  to  any  person  named  therein, 
within  ten  days  after  the  entry  of  this  decree, 

"It  is  further  ordered  that  the  injunction  granted  here- 
in shall  be  in  full  force  and  effect  during  the  pendency  of  an 
appeal,  if  any," 

In  our  view  of  this  appeal  it  is  only  necessary  for  us 
to  consider  and  determine  one  contention  raised  by  defendant, 
viz:   "Defendant's  petition  for  change  of  venue  was  improperly 
denied,"  Plaintiffs  filed  their  eomplaint  at  noon  on  March 
3,  1947,   and  forthwith  served  notice  on  defendant  "by  handing 
a  copy  to  W.  Karkow,  an  employee  of  L,  J,  Sheridan  and  Company, 
managing  agent"  of  the  building  in  question,  that  on  March  3# 
1947,  at  2  P,M#  they  would  appear  before  Judge  Crowe  and  more 
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that  an  injunction  issue  forthwith  as  prayer}  for  in  the 
complaint.  At  2  o'clock  P.  M.  of  the  same  day  plaintiffs 
appeared,  pro  se,  before  Judge  Crowe,  and  John  J,  Faissler, 
a  member  of  the  firm  of  Sonnenschein,  Berkson,  Lautmann, 
Levinson  &  ilorse,  also  appeared  as  counsel  for  defendant, 
Mr*  Faissler  stated  to  the  court  that  he  first  heard  of  the 
case  five  minutes  before  2  P.  M.  and  that  he  had  had  no  oppor- 
tunity to  familiarize  himself  with  the  case.  Thereupon  Judge 
Crowe  entered  an  order  that  defendant  file  an  answer  to  the 
complaint  by  Harch  4,  at  10:30  A.  M»,  and  that  the  hearing  on 
the  complaint  and  answer  be  set  Tor  Ifarch  4,  1947*  at  10;  30  AtH. 
A  few  hours  after  the  entry  of  the  foregoing  order  the  attorneys 
for  defendant  caused  a  written  notice  to  be  served  upon  plain- 
tiffs that  on  Blarch  4,  1947,  at  10:30  A.M.,  or  as  soon  there- 
after as  counsel  could  be  heard,  they  would  appear  before  Judge 
Crowe  and  present  a  petition  for  a  change  of  venue  from  said 
judge  on  the  ground  that  he  was  prejudiced  against  defendant* 
;,hen  the  clerk  called  the  case  on  the  morning  of  larch  4,  1947, 
Mr,  St#  George  stated  to  the  court  that  defendant  was  going  to 
ask  for  a  change  of  venue.  The  report  ©f  proceedings  shows 
that  the  follov/ing  then  occurred:  "The  Court:  Where  is  the 
petition?  Mr*  St*  George:  There  is  no  petition*  The  Court: 
Swear  the  witness*  (Witness  sworn*)  The  Court:  What  is  the 
motion?  Mr*  St*  George:  Motion  for  an  injunction,  your  Honor. 
Henry  Lescher,  called  as  a  witness  ©n  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows:  Direct  Examination  By  Mr*  St*  George:  Q.  'Vhat  is 
your  name,  A.  Henry  Lescher*  Q*  Where  do  you  live?  A, 
2009  Worth  Tripp  avenue.  Q*  What  is  your  occupation?  A* 
Attorney-at-law*  Q*  Are  you  duly  qualified  to  practice  here 
in  Chicago,  Cook  County,  Illinois?  A.  Yes,  I  am.  Q.  Since 
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what  time?  A.  Since  May,  194-3.  Q«  "'hen  did  you  start 
practicing?  A.  In  about  January,  1944.  :;.  in  the  mean- 
time, you  have  been  in  the  Army?  A.  ^o.     I  took  a  post- 
graduate course,   (Faissler  [an  attorney  ^or  defendant] 
arrived.)  0.  Where  is  your  office?  A,  One  I'orth  LaSalle 
street.  0.  '-'hen  did  you  first  take  this  space  at  One  Korth 
LaSalle  street?  A.  December,  1944,  ;.         you  see  about 
office  space?  Mr.  "^aissler:  May  T  interrupt,  please?  I  got 
here  at  10:30  and  the  hearing  was  started.  I  wish  to  present  — 
The  Court:  It  was  set  for  10:30.  I  didn't  come  on  the  Bench 
until  after  my  watch  showed  10:30.  Mr,  Faissler j  I  would  like 
to  present  a  petition  for  change  of  venue.  The  Court:  It  is 
too  late.  The  matter  is  on  hesring.  Mr.  Faissler:  May  I 
present  the  petition?  The  Court:  You  may  present  it.  It  will 
be  denied.  It  comes  too  late.  ffi?,  Faissler:  Your  Honor,  may 
the  record  show  that  when  I  came  into  the  court  room,  I  looked 
at  the  clock  at  the  back  on  the  wall  and  it  said  10:30.  The 
Court:  Hot  10:30  by  my  watch.  Mr,   Faissler:   "nd  that  the 
witness  was  being  examined.  The  Court:  Six  minutes  after 
10:30,  *  *  *  Wait  a  moment.  There  is  nothing  pending  now 
except  the  examination  of  this  witness,  Hr,  Faissler:  Now, 
your  Honor,  T  have  filed  this  petition  for  change  of  venue  -  - 
The  Court:  It  is  denied.  It  came  after  the  hearing  had  started, 
Mr,  Faissler:  It  may  be  filed  and  denied?  The  "ourt:  Yes," 
The  further  examination  of  the  witness  Lescher  was  then  re- 
sumed and  the  trial  of  the  cause  proceeded.  On  ;arch  5* 
1947>  Judge  Crowe  entered  the  following  order:  "It  Is  Hereby 
Ordered,  Adjudged  and  Decreed,  that  Joseph  T#  Harrington, 
attorney  at  law,  111  West  Washington  street,  Chicago,  Illinois, 
is  appointed  Amicus  curiae  or  friend  of  the  court  in  the 
above  entitled  cause  [the  instant  proceeding]  because  the 
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court  finds  that  there  Is  a  question  of  public  inportance 

involved." 

The  verified  petition  filed  by  defendant  prayed  for 
a  change  of  venue  from  Judge  Crowe  on  the  ground  that  he  was 
prejudiced  against  defendant.  On  March  6,  1947,  Judge  Crowe 
called  to  the  witness  stand  Ed  Cusack,  a  deputy  clerk  of  the 
court  serving  in  the  courtroom  of  Judge  Crowe,  and  interro- 
gated him  in  respect  to  the  time  when  the  instant  case  was 
called  for  trial  on  March  4.  The  witness  testified  that  the 
trial  court  convened  court  at  10  o'clock,  heard  motions  of 
course,  then  recessed,  and  reconvened  court  at  10:30;  that  he 
knew  it  was  10:30  by  the  chimes  in  the  Temple  Building  and  that 
Judge  Crowe  resumed  the  bench  right  after  the  witness  heard  the 
chimes;  that  the  witness  had  not  "the  slightest  idea  how  many 
times  It  chimed M |  that  about  23  minutes  to  11  Con  March  4)  two 
employees  of  the  building  came  upstairs  and  set  the  clock;  that 
the  clock  was  slow  about  13  minutes  and  the  two  men  reset  the 
time;  that  the  witness  called  up  the  operator  and  asked  her 
the  correct  time  and  she  told  him  it  was  23  minutes  to  11. 
"The  Court*  *  *  *  Q.  And  was  I  alongside  of  you  at  the  time? 
A*  Yes,  you  were.  Q«  I  had  my  watch  out?  A.  Yes,  sir. 
Q»  Did  you  look  at  it?  A.  Yes,  sir*  q#  i.nd  did  the  time 
on  my  watch  correspond  with  the  information  you  received  from 
her?  A.  Yes,  sir,  it  did."  The  witness  further  testified 
that  Lescher  "began  his  testimony  down  in  front  of  the  bench, 
and  then  you  [the  court]  suggested  that  he  take  the  stand." 
During  the  testimony  of  this  witness  Mr*  St.  George,  Mr.  Faiss- 
ler,  and  finally  the  court,  agreed  that  Lescher  was  standing 
before  the  bar  of  the  court  testifying  when  Faissler  eame  into 
the  courtroom.   On  dlarch  26,  1947,  the  trial  court  filed  a 
written  opinion  that  he  had  delivered  at  the  completion  of  the 
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full  hec.ring  of  the   cause.  Ho  tiierein  stated  that  he  denied 
the  petition  for  a  change  of  venue  "for  the  reason  that  it 
came  too  lat^,  it  then  being  10:36  by  the  court's  watch"; 
that  nI  reconvened  court  immediately  after  10:30  as  shown  by 
the  court's  watch  and  the  chimes  of  the  Chicago  Temple  Build- 
ing, the  clock  in  the  court  room  being  approximately  ten 
minutes  slo-v,"  According  to  this  statement,  when  Kr,  Faissler 
presented  the  petition  to  the  court  the  time  by  the  courtroom 
clock  was  10:26  A»  IC, 

'Then  the  case  was  called  by  the  cleric  ilr,  St,  George, 
one  of  the  plaintiffs  and  an  experienced  lawyer,  notified  the 
court  that  defendant  was  going  to  ask  for  a  change  of  venue, 
and  it  is  significant  that  Mr»  St.  George  interposed  no  ob- 
jection to  defendant's  petition  for  a  change  of  venue  when  it 
was  presented  nor  thereafter.  Plaintiffs'  case  was  a  novel 
one,  but  when  plaintiff  Lesciier  was  called  as  a  witness  the 
court  had  not  read  the  complaint  nor  had  Mr,  St,  George  made 
any  statement  to  the  court  as  to  the  salient  features  of  the 
case*  It  also  appears  that  in  the  hurry  to  start  the  proceed- 
ings before  the  petition  was  presented  the  examination  of 
Lescher  was  commenced  without  taking  the  time  to  have  the  wit- 
ness seated  in  the  witness  chair.  '¥e  are  forced  to  the  con- 
clusion that  the  court  hurried  the  commencement  of  the  trial 
after  he  had  been  informed  that  defendant  v/ould  present  a  peti«« 
tion  for  a  change  of  venue;  nevertheless,  v?hen  Mr.  Faissler 
attempted  to  present  the  petition  the  examination  of  Ur,  Lescher 
had  not  progressed  beyond  a  few  preliminary  questions  and  the 
answers  thereto.  That  the  trial  court,  in  a  peremptory  way, 
should  deny  a  petition  for  a  change  of  venue  that  challenged 
his  fairness,  in  the  face  of  the  fact  that  the  courtroom  clock 
showed  that  the  petition  was  presented  before  10:30  A. Li,,  upon 
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the  ground  that  his  watch  showed  that  the  p^ition  was  pre- 
sented at  10 j 36  A.?!.,  does  not  appeal  to  our  sense  of  Justice* 
It  is  true  that  an  application  for  e   change  of  venue  made 
after  the  hearing  of  a  cause  has  started  comes  too  late,  but 
that  rule  of  law  is  not  applicable  to  the  particular  facts 
of  the  instant  case.  It  is  the  settled  lew  of  this  State 
that  a  motion  for  a  change  of  venue  must  be  made  at  the  ear- 
liest practical  moment,  and  we  hold  that  defendant  complied 
with  that  law. 

Although  the  petition  averred  that  defendant  fears 
that  it  will  not  receive  a  fair  trial  from  Judge  Crowe  because 
the  latter  is  prejudiced  against  defendant,  under  our  practice, 
Judge  Crowe  had  the  right  to  pass  judgment  upon  the  petition, 
but  in  exercising  that  right  it  was  his  duty  to  act  without 
feeling  or  bias  and  to  accord  to  defendant  its  full  rights 
under  the  letter  and  spirit  of  the  Venue  Act.  Tn  People  v. 
Scottj  326  111.  327,  the  court  states  that  the  provisions  of 
the  Venue  statute  should  receive  a  broad  and  liberal,  rather 
than  a  technical  and  strict,  construction,  and  should  be  con- 
strued so  as  not  to  defeat  the  right  attempted  to  be  attained 
therein,  especially  where  prejudice  of  the  presiding  judge 
is  charged,   le  are  forced  to  the  conclusion  that  Judge  Crowe 
committed  prejudicial  and  reversible  error  in  denying  the 
petition  for  a  change  of  venue. 

The  decretal  order  of  the  Superior  court  of  Cook  county 
entered  March  26,  1947,  is  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

As  Judge  Crowe  is  no  longer  a  judge  of  the  superior 

Court  it  is  unnecessary  to  direct  that  the  petition  for  a 

change  of  venue  be  granted. 

DECRETAL  ORDER  REVERSED  AND  CAUSE 
REMANDED  FOR  A  NE1..  TRIAL. 
Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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CITY  OF  CHICAGO, 


Appellee, 


HOLMES  DAYLIE, 

Appellant, 


APPEAL  PROM  MUNICIPAL 
COURT  OF  CHICAGO. 


646^ 

MR.  JUSTICE  SCAKLAN  DELIVERED  THE  OPINION  OP  THE  COURT. 

A  police  officer,  Francis  J,  Quinn,  signed  a  complaint 
charging  defendant  with  disorderly  conduct.  Defendant  waived 
a  trial  by  jury  and  the  cause  was  submitted  to  the  court  for 
trial  without  a  jury.  The  trial  court  found  defendant  guilty 
and  assessed  a  fine  against  him  in  the  sum  of  one  dollar.  The 
judgment  order  recites:  "Judgment  and  costs  suspended.  No 
commitment."  Defendant  appeals  from  the  judgment  order. 

On  November  29,  1946,  defendant  filed  with  the  clerk 

of  the  Municipal  court  the  following  document: 

"Agreed  Statement  of  Testimony  in  Lieu 
of  Transcript  of  Evidence. 

"This  cause  coming  on  to  be  heard  before  the  Honorable 
Michael  Tremko,  presiding  Judge  of  the  Felony  Court  at  26th 
Street  and  California  Avenue,  Chicago,  Illinois  on  the  20th 
day  of  November $  A«  D.  1946,  on  the  charges  against  said  de- 
fendant, Holmes  Daylie  of  violation  of  City  Code  No.  193-1  in 
Case  No.  46m  131957 j  said  charge  being  otherwise  designated 
as  disorderly  conduct  and  the  defendant,  Holmes  Daylie  being 
represented  by  Jay  J.  McCarthy,  Esquire,  and  the  cause  prose- 
cuted by  the  Assistant  States  Attorney,  acting  in  lieu  of 
Assistant  City  Attorney  for  the  City  of  Chicago,  the  following 
testimony  was  heard: 

"Officer  Fitzgerald  testified  that  he  was  attached  to 
the  Woodlawn  Avenue  Police  Station  of  the  Police  Department 
of  the  City  of  Chicago,  Illinois  and  that  he  was  called  to 
the  business  operated  and  known  as  SI  Grotto  Tavern  located 
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at  64th  and  Cottage  Grore  Avenue,  Chicago,  Illinois,  on  to-witi 
.August  16,  1946  and  that  he  arrested  the  defendant  Holmes 
Daylie,  who  was  employed  as  a  bartender  in  said  place  of 
business  and  interrogated  the  said  Holmes  ~aylie  in  the  pres- 
ence of  one  Grant  Smith,  who  was  not  present  at  the  trial  and 
hearing  of  this  cause  on  to-Y;it:  November  20,  1946,  having 
failed  to  respond  in  this  cause  as  complaining  witness  against 
said  Holmes  Daylie,  and  in  the  case  in  which  said  Holmes  Daylie 
had  taken  out  a  warrant  against  ssid  Grant  Smith  on  a  charge 
of  assault  to  commit  murder  for  having  attacked  said  defendant, 
"olmes  Daylie,  in  the  police  station  with  knife  and  severely 
and  viciously  slashing  him  [with]  said  concealed  knife. 

"Officer  Fitzgerald  further  said  that  the  defendant, 
Holmes  Daylie,  admitted  'having  swung  on  said  complaining 
witness,  Grant  Smith1.  The  prosecuting  witness  did  not  testify 
as  he  was  not  present  in  the  court  and  the  hearing  in  that 
respect  was  ex  parte • 

"The  defendant,  Holmes  Daylie,  testified  that  the  com- 
plaining witness  in  this  case  and  the  defendant  in  the  other 
case,  on  which  bond  was  forfeited,  had  run  up  a  bar  bill  of 
$6   or  $7  and  refused  to  pay  ana  became  noisy  and  quarrelsome 
and  called  the  said  defendant,  Holmes  Daylie,  vile,  vicious 
and  unprintable  names,  cursing  and  swearing  at  said  Holmes 
Daylie  and  hit  said  Holmes  Daylie  and  tried  to  attack  said 
Holmes  Daylie,  who  defended  himself  and  resisted  the  attack 
by  hitting  the  said  complaining  witness. 

"The  presiding  Judge  of  the  Court,  the  Honorable  Michael 
Tremko,  made  a  finding  of  guilty  and  assessed  a  fine  of  One 
Dollar  ($1.00)  and  One  Dollar  ($1,00)  cost  against  said  defend- 
ant and  upon  motion  for  new  trial  overruled  an  exception  by 
defendant's  counsel  and  on  motion  for  arrest  of  judgment  over- 
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ruled  an  exception  by  counsel  for  defendant.  The  Court  stated 
60  days  for  a  Bill  of  Exceptions  and  surety  bond  in  the  sum  of 
$200.00  costs  for  an  appeal  upon  motion  by  attorney  for  defend- 
ant to  continue  the  cause  until  November  29,  1946.  The  Court 
granted  said  continuance,  but  that  the  record  entered  by  the 
Clerk  shows  a  fine  of  One  Dollar  (&L.UC)  and  One  Dollar  ($1.00) 
cost,  suspended,  but  fails  to  show  the  entry  of  the  order  contin- 
uing cause  or  for  the  appeal  and  time  in  which  to  file  Bill  of 
Exceptions  and  counsel  for  defendant  files  this  statement  of 
testimony  at  the  hearing  in  the  said  cause  on  the  aforesaid  date 
in  lieu  of  a  transcript  of  proceedings. 

"CITY  OF  CHICAGO    ) 
STATE  07*  ILLINOIS   )  SS 
COUNTY  OF  COOK     ) 

MI,  Michael  Trerako,  Judge  of  the  Htmieipal  Court  of  the 
City  of  Chicago,  and  presiding  Judge  at  the  he&ring  of  the  above 
entitled  cause,  do  hereby  certify  that  the  foregoing  is  a  true 
and  correct  report  of  proceedings  at  said  hearing  in  the  nature 
of  a  statement  of  fact,  in  lieu  of  a  transcript  of  evidence, 

MAnd  forasmuch,  therefore,  as  the  matters  and  things  here- 
inbefore set  forth  do  not  otherwise  fully  appear  of  record,  the 
defendant  Holmes  Daylie,  by  his  counsel,  Jay  J6  ilcCarthy,  enters 
this,  his  report  of  proceedings,  and  prays  that  the  same  may  be 
settled,  signed  and  sealed  by  the  Judge  of  this  Court,  pursuant 
to  the  statute  in  such  case  made  and  provided* 

,,v.hich  is  accordingly  done  the  29th  day  of  November,  A» 

D.  1946. 

[Signed]  "%3.chael  Tremko  

"Judge  of  the  Municipal  Court, 
City  of  ChicagoM 

After  defendant  filed  the  record  in  this  court  plaintiff 
filed  a  written  motion  and  suggestions  in  support  of  it  to  dis- 
miss the  appeal  or  in  the  alternative  to  strike  the  purported 
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"Agreed  Statement  of  Testimony  in  Lieu  of  Transcript  of  Evi- 
dence" from  the  record.  In  support  of  the  motion  plaintiff 
contended  that  the  document  In  question  fails  to  disclose  that 
the  statement  of  facts  was  agreed  upon  by  written  stipulation 

between  the  parties  as  provided  for  in  Subsection  (1)  (dj  of 

of 
Rule  36  of  the  Rules/Practice  of  the  Supreme  Court  of  Illinois. 

We  inadvertently  denied  plaintiff's  motion.  Plaintiff  has  re- 
newed the  motion  and  insists  that  the  record  fails  to  disclose 
that  the  purported  "Agreed  Statement  of  Testimony  in  Lieu  of 
Transcript  of  Evidence"  was  ever  submitted  to  the  attorney 
for  plaintiff  for  approval,  or  that  plaintiff  ever  agreed  by 
written  stipulation  to  the  purported  statement  of  testimony* 
Counsel  for  plaintiff  state  that they  never  agreed  to  the  state- 
ment by  written  stipulation  or  otherwise;  that  the  document 
was  never  even  submitted  to  theia,  and  that  the  said  statement 
is  such  a  "flagrant  misstatement  of  fact"  as  to  what  occurred 
before  the  trial  court  that  they  are  compelled  to  stand  by  the 
motion  to  strike.  After  a  further  consideration  of  plaintiff's 
motion  we  are  satisfied  that  it  is  a  meritorious  one*  Rule  36 
of  the  Supreme  Court  first  provides  for  a  report  of  proceedings, 
but  it  is  admitted  that  defendant  did  not  file  such  a  report* 
Subsection  (1)  (d)  of  said  rule  provides: 

"(d)  In  lieu  of  such  report  of  the  proceedings,  the 
parties  may  by  written  stipulation  agree  upon  a  statement  of 
the  facts  material  to  the  controversy,  and  shall  present  such 
statement  to  any  judge  qualified  to  certify  to  the  correctness 
of  a  report  of  the  proceedings  in  said  case,  for  his  certificate 
of  correctness,  and  shall  file  the  same  in  the  trial  court 
within  $0   days  after  the  appeal  has  been  perfected,  subject 
to  the  same  provisions  as  to  extension  hereinbefore  set  forth 
regarding  the  filing  of  a  report  of  the  proceedings." 
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The  record  fails  to  show  that  the  purported  "Agreed 
Statement  of  Testimony  in  Lieu  of  Transcript  of  Evidence" 
was  ever  submitted  to  the  attorney  fo~  plaintiff  for  approval 
or  that  said  attorney  ever  agreed  to  the  said  statement  by 
written  stipulation.  That  defendant  failed  to  comply  with 
the  rule  of  the  Supreme  Court  is  clear.  In  Gyure  v.  Sloan 
Valve  Co.f  367  111*  489,  the  court  stated  (p*  493): 

"This  court  lias  not  only  the  inherent  power  to  pre- 
scribe rules  of  practice  and  procedure,  but  the  power  is 
expressly  conferred  by  the  statute.  (Ill*  Rev.  Stat.  1937, 
chap.  110,  par,  126.)  Such  rules,  when  established,  have 
the  force  of  law*  (People  v.  Callopy,  358  111.  11;  Lancaster 
v.  Waukegan  and  Southwestern  Railway  Co.f  132  id.  492.)  The 
bar  is  presuratd  to  be  aware  of  the  rules  prescribed.  (Buckley 
v.  Baton,  60  III*  252«)» 

Subsection  (1)  (e)  of  Rule  36  provides  for  a  dismissal 
of  appeal  where  the  appellant  fails  to  file  a  report  of  pro- 
ceedings or  an  agreed  statement  of  facts  within  the  time 
originally  allowed  or  extended.  Upon  the  record  before  us, 
it  is  our  plain  duty  to  sustain  plaintiff's  motion  to  strike 
the  purported  "Agreed  Statement  of  Testimony  in  Lieu  of 
Transcript  of  Evidence"  from  the  record  and  as  the  four  points 
urged  by  defendant  in  support  of  his  contention  that  the  judg- 
ment should  be  reversed  are  all  based  upon  evidence  alleged 
to  have  been  heard  by  the  trial  court,  the  judgment  of  the 
Municipal  Court  of  Chicago  must  be  affirmed,  and  it  is  accord- 
ingly so  ordered* 

JUDGMENT  AFFIRMED* 

Friend,  P«  J,,  and  Sullivan,  J.,  concur* 
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FROLICS,  INC., 

Appellee,  ) 


REPUBLIC  WAREHOUSE  CORPORA' 
HON,  a  corporation. 


APPEAL  FROM  SUPERIOR  COURT, 
COOK  COUNTY. 


HARRY  EAGER,  Intervening 
Petitioner  below, 

Appellant. 

KEU  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  SHE  COURT. 

An  action  of  replevin  was  instituted  by  the  plaintiff, 
Frolics,  Inc.,  against  the  defendant,  Republic  Warehouse  Cor- 
poration, in  whose  warehouse  the  liquor  replevied  had  been 
stored  by  Harry  Eager.  Eager  filed  an  intervening  petition 
claiming  ownership  of  the  liquor.  A  trial  of  right  of 
property  was  had  by  the  court  without  a  jury,  which  resulted 
in  the  entry  of  a  judgment  order  finding  that  the  plaintiff, 
Frolics,  Inc.  was  the  lawful  owner  of  the  property.  Eager, 
the  intervening  petitioner,  appeals.   .here  is  no  question 
raised  on  the  pleadings. 

For  a  proper  understanding  of  the  questions  presented 
for  our  determination  it  is  necessary  to  set  forth  rather 
fully  the  salient  facts  shown  by  the  evidence. 

In  November,  1945  and  for  some  months  prior  thereto 
Eager,  the  intervening  petitioner,  who  had  theretofore  been 
in  the  night  club  business,  was  engaged  in  remodeling  and 
furnishing  the  premises  at  3  Korth  Clark  street  in  the  City 
of  Chicago  for  the  operation  of  a  night  club,  sometime  in 
November,  before  the  project  was  completed,  Arthur  Krooth 
and  Norman  Schlossberg,  who  were  both  in  the  liquor  business, 
decided  to  join  Eager  in  tne  night  club  venture  by  each  pur- 
chasing from  him  a  one-third  interest  therein.  On  Kovember 
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26,  194$  Sage-r,  :rooth  and  Schlossberg  signed  a  written  con- 
tract, which  was  prepared  !     1   ttorneys.   tader  the  terms 
of  this  contract  a  corporation  bo  he  known  as  Frolics**  Inc., 
was  to  be  organized  to  complete  the  construction  of  the  night 
club  and  to  operate  it*  The  contract  also  provided  that  Eager, 
Krooth  and  Schlossberg  were  each  to  receive  one-third  of  the 
stock  of  the  corporation,  to  be  issued  to  them  or  to  their 

nominees;  that  Krooth  and  Schlossberg  were  each  to  pay  $11,000 

and 

for  his  one-third  interest  in  the  proJect;^that  10,000  of 

this  $22,000  was  to  be  paid  to  Eager  personally  and  the  balance 
,  to  be  paid  to  his  creditors,  who  had  theretofore 
furnis.  ;ials  and  labor  for  the  construction  of  the  night 
club,  all  of  the  foregoing  terms  of  the  contract  were  complied 
with  by  the  parties.  Ihortly  after  said  contract  was  executed, 
T7,rolics,  Inc.,  v/as  org  1  rtifi  tes  for  one-third  of 
its  stock  were  issued  to  nominees  of  ach  of  said  parties. 

.t  the  time  the  preorganization  contract  was  executed 
and  for  two  years  prior  thereto,  Eager  was  the  owner  ox  144-9 
cases  of  choice  whiskey  and  brandy  and  other  assorted  liquors, 
which  were  stored  by  him  in  the  warehouse  of  the  defendant^ 
Republic  Warehouse  Corporation* 

although  Krooth  and  Schlossberg  held  their  stock  in  the 
names  of  nominees  and  subsequently  caused  some  of  it  to  be 
transferred  to  others,  it  is  uncontroverted  that  they  had 
authority  to  act  on  behalf  of  the  corporate  plaintiff  in  their 
dealings  with  Eager,  hereinafter  referred  to,  concerning  the 
purchase  of  his  liquor, 

1  nile  there  was  a  conflict  in  the  evidence  as  to  whether 
or  not  Eager  stated  to  Krooth  and  Schlossberg  that  his  stock 
of  liquor  in  the  warehouse  would  be  available  for  purchase  by 
Frolics,  Inc.  for  use  in  its  night  club,  we  think  that  the 
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evidence  shows  beyond  question  that  Eager  did  make  that  state- 
ment to  them,  when  the  preorganization  contract  was  executed 
on  i.ovember  20,  194;?,  and  on  several  occasions  thereafter, 
borne  of  the  plaintiff's  witnesses  testified  that  Eager  stated 
that  his  liquor  went  with  the  "deal"  but  that  testimony  could 
not  have  been  true,  because  Eager's  liquor  was  not  mentioned 
in  the  aforesaid  contract. 

Late  in  November  or  early  in  December,  1945*  Krooth 
initiated  negotiations  with  ^ager  for  the  purchase  of  his 
liquor  by  the  corporate  plaintiff.  These  negotiations  con- 
tinued until,  according  to  Krooth,  Eager  agreed  orally  to  sell 
all  of  the  liquor  he  had  stored  in  the  warehouse  to  holies, 
Inc.  for  $55*000,  the  O.P.A,  wholesale  ceiling  price,  the 
liquor  to  be  delivered  as  needed  and  paid  for  when  delivered, 
Schlossberg  corroborated  the  testimony  of  Krooth  in  this  regard* 
Eager  admitted  that  preliminary  negotiations  were  had  concerning 
an  agreement  to  purchase  his  liquor  but  he  denied  that  such  an 
agreement  was  ever  consummated.  Plaintiff's  complaint  did  not 
aver  the  date  of  the  alleged  oral  agreement,  concerning  which 
Krooth  testified,  and  neither  Krooth  nor  Schlossberg  testified 
definitely  as  to  the  date  on  which  this  purported  oral  agree- 
ment  was  made.  It  appears,  however,  that  Eager  vrote  a  letter 
concerning  the  liquor  on  December  17,   194-5  to  B«  C,  ,r?llowley, 
who  was  then  in  charge  of  the  Chicago  division  of  the  Mcohol 
Tax  Unit  of  the  Federal  Government,  Krooth  and  Schlossberg 
testified  variously  that  the  oral  agreement  to  purchase  the 
liquor  was  consummated  either  on  the  same  day  that  Eager  ^rote 
the  letter  to  Yellowley  or  on  some  indefinite  date  before  said 
letter  was  written.  Krooth,  Schlossberg  and  Morris  'Yelss,  who 
was  also  called  as  a  witness  by  plaintiff,  all  testified,  that 
they  saw  Eager  write  the  letter  to  Yellowley  and  that  he  stated 
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therein  that  it  was  his  intention  to  sell  all  of  his  liquor 
to  ^rolics,  Inc.  (sometimes  hereinafter  for  con/enience  re- 
ferred to  as  "Frolics),  ^ager  testified  that  he  wrote  the 
letter  to  Yello^ley  "to  let  them  know  that  he  contemplated 
selling  to  ^rolics  the  1449  cases  of  liquor  in  the  warehouse." 
Kager's  testimony  in  this  regard  was  corroborated  by  Yellowley's 
reply  to  his  letter,  which  was  as  follows: 

mber  1" ,   1945» 

Mr.  Harry  Fager, 

3  Korth  Clark  street 

Chicago  2,   Illinois 

Dear  Mr.  ^ager: 

Receipt  is  acknowledged  of  your  letter  of  December  17, 
1945,  relative  to  your  proposal  to  sell  a  quantity  of  liquors 
now  owned  by  you  to  Frolics,  Incorporated. 

In  reply  you  ar?  advised  that  inasmuch  as  the  procedure 
to  be  followed  in  legally  effecting  the  proposed  sale  depends 
upon  a  number  of  factors  not  iiseussed  in  your  letter  a  repre- 
sentative of  this  office  will  call  on  you  within  a  few  days  for 
the  purpose  of  securing  additional  information. 

Very  truly  yours, 
E.  C.  Yellowley, 

District  Supervisor." 

''orris  Weiss  further  testified  as  a  witness  for  plaintiff 
that  he  had  been  associated  with  ;rolics  until  about  the  end  of 
January,  1946;  and  that  the  only  thing  that  kept  "usM  from  com- 
pleting the  agreement  was  that  Hager  did  not  know  "whether  he 
wanted  to  make  the  bill  0^  sale  out  for  1$46  or  1945."  Ihe 
following  then  occurred  during  the  course  of  the  redirect  exami- 
nation of  "reiss  by  plaintiff's  attorney:    ,.  .jr.  '  eiss,  you 
testified  that  a  person  who  was  a  friend  of  yours  —  what  kind 
of  a  contract  was  this  lawyer  supposed  to  write  that  Eager  re- 
commended to?  *  *  *  THS  V.ITEESei  There  was  a  bill  of  sale  — 
MR.  IIAYs  He  doesn't  know  any  tiling  about  the  contract.  THE 
?/ITNESS:  I  know  it  was  supposed  to  get  up  a  bill  of  sale  but 
I  didn't  know  anything  about  a  contract.  Q.  A  bill  of  sale 


:         :  Wii?  < 

.' 

.  ■.  - 

i 

«  .    - 

■ 
'  ■.. 

'. 
ss  IXJtw  - 

U 

■ 
: 

1  I 


-5- 

for  what?  A.  The  merchandise  in  the  warehouse.  Q,  He  did, 
that  which  had  been  delivered?  A.  That  is  right.  As  far  as 
the  merchandise  was  delivered,  we  had  a  contract  on  that,  Q» 
In  other  words  for  everything  which  Sager  owned  before  anything 
was  delivered  to  the  Frolics?  A,  That  is  correct,  he  was 
supposed  to  write  up  a  bill  of  sale  for  it.  *  *  *  MR.  MAYt 
That  is  all.  Judge,  I  am  taken  by  surprise  by  Mr.  '.eiss' 
examination. " 

It  is  undisputed  that  on  December  23,  1945  Krooth 
collaborated  with  Zager  in  the  preparation  of  a  penciled 
memorandum  to  be  presented  to  a  lawyer  on  the  following  day 
so  that  a  formal  contract  might  be  drawn  up  by  him  for  the 
sale  of  the  liquor  to  Frolics.  On  December  24,  1945  Uager 
and  Krooth  went  to  the  office  of  Attorney  Anthony  J.  Sakelson 
and  discussed  with  him  the  terms  they  wanted  incorporated  in 
a  written  contract  for  the  sale  of  all  the  liquor  owned  by 
Fager  to  the  plaintiff.  The  terms  discussed  included  those 
noted  in  the  memorandum  made  the  previous  day.  This  memorandum 
was  turned  over  to  the  lawyer*  Attorney  Sakelson  told  Eager 
and  Krooth  that  he  would  notify  then  when  he  had  the  contract 
prepared. 

The  construction  of  the  night  club  was  completed  and  it 
was  ready  to  open  for  business  on  December  27,   1945*  which  was 
three  days  after  Eager  and  Krooth  had  gone  to  the  office  of 
Attorney  Sakelson  and  requested  him  to  prepare  a  written  con- 
tract for  the  sale  of  the  liquor  to  Frolics.  during  the  morning 
of  December  27,  1945  Eager  delivered  to  Frolics  207  cases  of 
the  liquor  that  he  had  in  the  warehouse.  Fager  testified  in 
effect  that  pending  the  preparation  and  execution  of  the  written 
contract,  whereby  he  was  to  sell  all  of  his  liquor  to  the  plain- 
tiff, he  arranged  with  Krooth  to  furnish  207  cases  of  his  liquor 
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to  Frolics  so  that  it  might  have  a  sufficient  supply  on  hand 
for  the  opening  of  its  night  club  and  that  he  was  to  be  paid 
£7696. 13»  tne  0»?*A.  wholesale  ceiling  price  for  thii  liquor, 
upon  its  delivery.  Krooth  testified  that  on  the  morning  of 
December  27,  1945  Frolics  received  207  cases  of  Eager* s  1449 
cases  of  liquor  and  that  same  were  delivered  pursuant  to  the 
oral  contract  claimed  to  have  been  made  on  December  17,  194-5 
or  at  some  time  prior  thereto* 

After  Eager  delivered  the  207  cases  of  liquor  to  Frolics 
on  December  27,  194-5*  he  repeatedly  demanded  payment  therefor, 
According  to  Krooth  and  Schlossberg,  the  reason  Eager  was  not 
paid  for  the  207  cases  of  liquor  upon  their  delivery  was  that 
the  corporate  plaintiff  was  required  to  use  practically  all  of 
its  available  cash  to  pay  a  chattel  mortgage  note  for  $7560 
which  Eager  had  given  to  persons  who  were  originally  associated 
with  him  in  the  night  club  venture.  This  note  had  been  reduced 
to  7100  and  the  plaintiff  paid  said  balance  due  thereon  four 
days  after  the  207  cases  of  liquor  had  been  delivered.  Under 
the  terms  of  the  preorganization  contract,  said  note  was  to  be 
assumed  by  Frolics  and  Eager,  Krooth  and  Schlossberg  were  each 
to  contribute  $2500  for  its  payment.  These  contributions  were 
made  and  were  used  by  Frolics  to  pay  the  note.  Krooth  also 
testified  that  Frolics  did  not  pay  for  the  207  cases  of  liquor 
when  they  were  delivered,  because  it  wanted  to  pay  for  all  of 
the  liquor  at  one  time. 

After  the  draft  of  the  written  contract  had  been  completed 
(hereinafter  for  convenience  referred  to  as  the  Sakel3on  con- 
tract), Krooth  and  Eager  were  notified  and  met  in  Attorney 
Sakelson»s  office  on  January  3*  1946,  which  was  seven  days 
after  Eager  had  delivered  the  207  cases  of  liquor  to  frolics. 
The  attorney  read  and  explained  the  terms  of  the  proposed  con— 
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tract  to  Eager  and  Krooth.  According  to  Attorney  Sakelson, 
Eager  was  satisfied  with  the  contract  as  drawn  and,  while 
Krooth  first  objected  to  some  of  its  terms,  he  "finally  took 
the  original  and  a  copy  of  this  agreement,  and  he  left,  saying 
that  he  thought  it  would  be  all  right."  Krooth  testified  that 
he  could  not  say  whether  he  then  thought  that  the  contract  was 
satisfactory  to  him  or  not, 

Krooth  testified  that  he  discussed  the  terms  of  the 
Sakelson  contract  with  Schlossberg  and  they  decided  that  it 
should  not  be  executed  by  Frolics  principally  because  of  the 
provisions  therein  as  to  the  method  of  payment  and  the  propor- 
tion in  which  the  "desirable  and  undesirable"  liquor  might  be 
withdrawn  from  the  warehouse. 

The  very  first  sentence  of  the  Sakelson  contract  recited 
that  Eager  was  the  owner  of  the  liquor*  As  to  the  method  of 
payment,  it  provided  in  substance  that  Frolics  would  purchase 
all  of  Eager' s  liquor  for  $55>OOG;  that  the  corporate  plaintiff 
would  execute  and  deliver  to  lager  eleven  "promissory,  judgment, 
demand  notes"  for  $5000  each  with  interest  at  the  rate  of  5%, 
said  notes  to  be  payable  "in  eleven  equal  monthly  installments" $ 
that  the  liquor  was  to  be  partially  released  from  the  warehouse 
by  Eager  in  direct  proportion  "to  the  amount  of  payment"  by 
Frolics.  As  to  the  method  of  withdrawal  of  the  liquor  from 
the  warehouse,  the  contract  provided  that  Frolics  could  take 
out  the  liquor  as  paid  for  "at  the  rate  of  at  least  two  cases 
of  wines,  rums,  etc.  to  every  one  case  of  scotch,  (bonded  or 
straight)  whiskey  or  French  Brandy  until  said  inventory  is 
exhausted." 

On  January  9,  1946  Eager  sold  his  stock  in  the  plaintiff 
corporation  to  Krooth  for  $2000.  This  was  six  days  after  Krooth 
had  taken  the  draft  of  the  written  contract  from  Attorney  Sakel- 
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sonfs  office,  presumably  to  be  signed  by  the  officers  of 
Frolics,  Inc.  ^fter  said  date  Eager  was  a  stranger  to  the 
night  club  project*  Krooth  testified  that  when  Eager  sold  his 
stock  to  him,  he  (Eager)  asked  him  if  he  still  wanted  to  pur- 
chase the  liquor  and  he  (ICrooth)  answered  "positively*"  At 
thattime  the  Sakelson  contract  was  still  in  Krooth 's  possession 
unsigned* 

Eager  testified  that  subsequent  to  January  9,  1946  he 
continued  to  importune  Krooth  and  Schlossberg  to  pay  him  for 
the  207  cases  of  liquor  delivered  on  Deeeafeer  27,  1945«   it- 
nesses  for  Frolics  testified  that  he  did  not  ask  for  the  pay- 
ment of  $7696,13  after  January  9,  194-6  but  demanded  $55,000 
for  his  entire  stock  of  liquor,  including  the  207  cases  already 
delivered, 

Schlossberg  and  his  brother-in-law,  Harry  XSandell,  who 
was  then  president  of  the  plaintiff  corporation,  testified  in 
effect  that  on  January  17,  1946  Eager  came  to  a  table  in  the 
night  club  at  which  they  were  eating;  that  Eager  inquired  of 
Schlossberg  when  he  was  going  to  get  his  $55,000]  that  Schloss- 
berg advised  him  at  that  time  that  he  was  responsible  himself 
for  the  delay  in  getting  his  money  because  he  had  not  directed 
the  warehouse  company  to  furnish  the  South  East  national  Bank 
with  a  copy  of  the  inventory  of  the  liquor  which  he  had  stored 
in  the  warehouse;  and  that  he  (Eager)  promised  to  authorize 
the  warehouse  company  to  furnish  such  inventory  to  the  bank 
immediately*  William  B#  Gardner,  president  of  the  warehouse 
company,  testified  that  about  the  middle  of  January  1946  he 
was  directed  by  Eager  in  a  telephone  conversation  to  prepare 
an  inventory  of  his  liquor  and  to  deliver  a  copy  thereof  to 
the  bank.  Eager  denied  having  either  the  foregoing  conversa- 
tion testified  to  by  Schlossberg  and  Hand ell  or  that  testified 
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to  by  Gardner, 

In  any  event  the  bank  did  receive  an  inventory  of  Eager' s 
liquor  sometime  prior  to  January  2?,  1946  and  arranged  to  loan 
Frolics  $55*000  on  condition  that  said  amount  should  not  be 
paid  to  Eager  until  he  surrendered  his  warehouse  receipts  and 
the  v/arehouse  company  issued  new  warehouse  receipts  to  Frolics, 
which  were  to  be  delivered  to  the  bank  as  security  for  its  loan. 

On  January  27,  1946  Eager  appeared  at  the  night  club  and 
had  a  conversation  with  Schlossberg,   rhile  there  was  a  conflict 
in  the  testimony  of  the  witnesses  as  to  whether  Eager  sought  at 
that  time  to  collect  for  the  liquor  already  delivered  or  for 
all  of  his  liquor,  it  is  undisputed  that  schlossberg  asked  Eager 
to  meet  him  at  the  place  of  business  of  the  Republic  Warehouse 
Corporation  on  the  following  morning  at  11:30  with  his  warehouse 
receipts,  according  to  Eager,  to  "sit  down  and  make  a  deal"  and 
according  to  Schlossberg,  so  that  they  could  close  the  deal  with 
the  S 55*000,  which  he  expected  the  bank  to  loan  Frolics  that 
morning* 

Eager  appeared  the  following  morning  at  the  appointed 
hour  at  the  place  of  business  of  the  Republic  ,'arehouse  Cor- 
poration but  Schlossberg  did  not  show  up,  3chlossberg  testified 
that  Gardner  called  him  on  the  telephone  about  12  o'clock  and 
asked  him  whether  he  was  supposed  to  be  at  the  warehouse  at 
11:30  and  he  said,  "Yes,"  but  he  would  explain  to  Eager;  that 
he  then  told  Eager  on  the  telephone  that  he  was  unable  to  be  at 
the  warehouse  at  the  appointed  hour  because  the  arrangements 
had  not  been  completed  at  the  bank  for  the  release  of  the 
$55*000  loan  and  asked  him  to  be  back  at  the  warehouse  at  three 
o»clock  that  afternoon,  when  the  $55,000  check  vould  be  there; 
and  that  Eager  agreed*  Eager  testified  that  he  told  schlossberg 
on  the  telephone  that  he  was  "through"  and  that  he  was  leaving 


■ 

,   .         '.    • 
.' 
••■■''■• 

- 

1 

■ 

a 

000* 

i  «  <  •'  '      '' 

t 


-10- 

the  warehouse  at  once.  It  is  undisputed  that  Eager  promptly 
left  the  warehouse  and  did  not  go  back  there  either  at  three 
o'clock  that  afternoon  or  at  any  time  thereafter.  Krooth 
delivered  a  certified  check  for  $55,OOG  to  the  office  of  the 
Republic  Warehouse  Corporation  at  2:30  P.M»  on  the  same  day 
with  instructions  that  it  be  turned  over  to  Eager  upon  his 
surrender  of  the  warehouse  receipts  for  his  liquor.  Eager 
never  asked  for  or  picked  up  the  check  and  he  never  surrender- 
ed his  warehouse  receipts. 

It  is  conceded  that  Eager  would  have  accepted  the  $55*000 
check  for  his  entire  stock  of  liquor  if  Schlossberg  had  kept 
his  appointment  with  him  on  the  morning  of  January  28,  1946  and 
it  is  also  conceded  that  no  contract  for  the  purchase  of  the 
liquor  by  Frolics  was  consummated  on  said  date.  There  were  no 
further  dealings  between  Eager  and  Krooth  or  Schlossberg  con- 
cerning the  purchase  of  the  liquor  by  Frolics  subsequent  to 
January  28,  1946. 

Eager  contends  that  "the  corporate  plaintiff  adduced 
no  evidence  upon  the  basis  of  which  the  lower  court  had  a  right 
to  say  that  it  acquired  title  to  the  liquor  prior  to  the  re- 
plevin, "  The  only  question  that  need  be  determined  is  whether 
a  contract  for  the  sale  of  the  liquor  was  ever  consummated. 

In  order  to  establish  its  title  to  the  liquor  at  and 
prior  to  the  time  this  action  was  instituted,  the  plaintiff 
sought  to  prove  that  Eager  and  Krooth  entered  into  an  oral 
contract  on  or  prior  to  December  17,  1945  for  the  purchase  of 
the  liquor  by  Frolics* 

It  is  argued  strenuously  and  at  length  that  Eager 
"dangled"  his  liquor  before  Krooth  and  Schlossberg  as  an 
inducement  to  them  to  join  him  in  the  night  club  venture. 
This  argument  has  no  bearing  on  the  question  as  to  whether 
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or  not  Eager  and  Frolics  entered  into  an  oral  contract  for 
the  sale  and  purchase  of  the  liquor.  La   has  been  seen,  the 
evidence  does  show  that  Eager  told  Krooth  and  Schlossberg 
that  his  liquor  would  be  available  for  purchase  by  Frolics 
for  use  in  its  night  club  and  it  was  fully  understood  by 
everybody  concerned  that  it  was  available  for  purchase  upon 
terms  mutually  agreeable  to  Eager  and  frolics. 

In  its  attempt  to  prove  the  alleged  oral  contract  the 
corporate  plaintiff  relied  primarily  on  the  testimony  of  Krooth 
and  Schlossberg  that  Aager  agreed  on  December  17,   1945  or  on 
some  indefinite  date  prior  thereto  that  he  would  sell  all  of 
his  liquor  in  the  warehouse  to  Frolics  for  $55*000,  the  liquor 
to  be  delivered  as  needed  and  paid  for  when  delivered,  and  on 
the  testimony  of  Krooth,  Schlossberg  and  Weiss  that  Sager  stated 
in  the  letter,  which  he  wrote  to  Yellowley  on  member  17,  1945, 
that  it  was  his  intention  to  sell  all  of  his  liquor  to  Frolies. 

We  will  first  consider  the  testimony  or  irooth,  Schloss- 
berg and  Weiss  in  reference  to  the  statement  which  they  said 
they  saw  in  the  letter  written  by  Eager  to  Yellowley  on  December 
17,  1945*  It  is  asserted  in  effect  that  this  statement  consti- 
tuted an  admission  by  Eager  that  he  had  sold  his  liquor  to 
Frolics,  According  to  Krooth,  Schlossberg  and  eiss,  the  letter 
expressed  an  intention  to  sell.  Eager  said  that  he  told  Yellowley 
in  the  letter  that  he  contemplated  selling  the  liquor  to  Frolics. 
As  heretofore  shown,  Yellowley  construed  the  statement  in  5ager»s 
letter  with  reference  to  his  liquor  as  a  "proposal  to  sell."  It 
will  be  noted  that  the  testimony  of  Krooth,  ,-chlossberg,  Weiss 
and  Sager  in  reference  to  the  contents  of  Eager »s  letter  to 
Yellowley  was  practically  to  the  same  effect.  Certainly  neither 
an  intention  to  sell  nor  a  contemplated  sale  nor  a  proposal  to 
sell  can  be  considered  as  a  consummated  sale. 
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The  testimony  of  Krooth  and  Schlossbers  that  Fager 
agreed  orally  on  December  If,   1945  or  on  some  indefinite 
date  prior  thereto  to  sell  his  entire  stock  of  liquor  in  the 
warehouse  to  frolics  is  completely  refuted  by  practically 
all  the  other  evidence  in  the  record,  including  their  own 
testimony  and  that  of  the  plaintiff's  witness  Weiss* 

According  to  Weiss,  the  agreement  for  the  sale  of  the 
liquor  to  Frolics  was  not  "completed"  because  Eager  "did  not 
know  whether  he  wanted  to  make  the  bill  of  sale  out  for  1946 
or  1945*"  Then,  to  the  surprise  of  the  plaintiff's  counsel^ 
Weiss  testified  that  Frolics  "had  a  contract"  on  the  207 
cases  of  liquor  that  were  delivered  on  December  27,  1945 
and  that  'Eager  "was  supposed  to  write  up  a  bill  of  sale"  for 
all  the  liquor  he  had  in  the  warehouse » 

On  December  23,  1945  Krooth  certainly  did  not  act  or 
speak  upon  the  assumption  of  a  complete  1  sale  of  the  liquor 
to  Frolics  theretofore  made  under  the  alleged  oral  contract, 
because  on  that  day  he  recognized  gager's  ownership  of  the 
liquor  and  his  title  thereto  by  collaborating  with  him  on  the 
terms  to  be  incorporated  in  a  written  contract  for  the  purchase 
of  the  liquor0  Again  on  the  following  day,  December  24,  1945, 
Krooth  recognized  Eager 's  ownership  of  and  title  to  the  liquor, 
when  he  and  Eager  jointly  requested  Attorney  akelson  to  pre- 
pare a  written  contract  for  the  sale  of  the  liquor  to  Frolics. 
He  recognized  Eager 's  ownership  of  and  title  to  the  liquor  on 
January  3,  1946,  when  he  returned  with  Sager  to  the  office  of 
Attorney  Sakelson  to  discuss  with  the  latter  the  terms  of  the 
written  contract  which  he  had  drafted  for  the  sale  of  the  liquor 
t©  Frolics.  On  January  17,  1946,  the  plaintiff  recognized  that 
Eager  owned  and  bad  title  to  the  liquor,  because  on  that  date, 
according  to  schlossberg  and  Handell,  they  asked  .Dager  to  in- 


ma* 

■  ■    *    ■    '  * 

aiecfaaolrios 


-1> 

struct  the  warehouse  company  to  prepare  an  inventory  of  his 
entire  stock  of  liquor  and  deliver  a  copy  thereof  to  the  bank 
where  plaintiff  was  negotiating  a  loan  of  $55*000  to  pay  for 
the  liquor.  On  January  27,  1946  Schlossberg  recognized  Eager* s 
ownership  of  the  liquor  because  he  asked  him  on  that  date  to 
meet  him  the  following  morning  at  the  warehouse  when  he 
(  dilossberg)  would  close  the  deal  by  paying  him  (Sager) 
$55*000,  the  proceeds  of  the  bank  loan,  "or  hi?,  entire  stock 
of  liquor,  including  the  207  cases  delivered  on  December  27, 
1945«  On  January  23,  1946  the  plaintiff  recosnized  Sager's 
ownership  of  and  title  to  the  liquor,  because  on  the  afternoon 
of  that  day  Krooth  delivered  a  certified  chock  for  $55,000  to 
the  warehouse  to  be  turned  over  to  Eager  upon  the  surrender  of 
his  warehouse  receipts  for  the  liquor.  As  heretofore  shown, 
Eager  did  not  on  that  day  or  at  any  time  thereafter  receive  or 
accept  said  check  or  surrender  his  warehouse  receipts  and  there 
were  no  further  negotiations  between  Fager  and  Krooth  or 
Schlossberg  for  the  purchase  of  the  liquor  by  Frolic s# 

The  only  other  evidence  presented  by  the  plaintiff  in 
its  attempt  to  corroborate  the  testimony  of  Krooth  and 
Schlossberg  as  to  the  oral  contract  was  the  testimony  of 
J*  E,  Roberts,  Michael  Stone  and  Ivan  ilson.   ilson  was  a 
bartender  at  Frolics  and  Roberts  and  Stone  had  the  kitchen 
concession  there e 

Roberts  testified  on  direct  examination  that  he  thought 
that  he  heard  Eager  say  that  the  liquor  "went  with  the  deal" 
and  that  he  had  "sold  the  liquor  to  Frolics"  about  December  20, 
i945«  On  cross-examination,  however,  he  testified  that  he  did 
not  know  that  on  the  24th  of  December,  1945  both  Krooth  and 
Eager  had  gone  to  a  lawyer  to  have  a  written  contract  drawn 
for  the  sale  of  the  liquor  and  that  if  the  uncontradicted  evi- 
dence was  to  that  effect  it  would  change  his  mind  about  what  he 
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testified  he  heard  Eager  say  as  to  the  sale  of  the  liquor  on 
December  20,  194-5. 

Stone  testified  that  ^ager  "returned  from  his  lawyer  and 
he  says,  'the  deal  was  going  along  fine'"j  that  "hl3  liquor 
stock  went  with  the  deal";  and  that  after  the  place  was  in 
operation  a  week  or  two  he  heard  Eager  say  he  had  sold  his 
liquor  to  Frolics.  Wilson  testified  that  Eager  told  him  on 
the  27th  ©f  December,  1945,  that  !,all  the  whiskey  I  have  be- 
longs here." 

The  testimony  of  Roberts  and  otone  that  they  heard  Eager 
say  that  his  linuor  went  "with  the  deal"  could  not  have  been 
true,  because,  as  already  shown,  the  preorganization  contract 
made  no  reference  to  Eager' s  liquor,  ;\s  to  stone's  testimony 
that  Eager  said  that  "the  deal  was  ;oing  along  fine"  after  "he 
returned  from  his  lawyer,"  Eager  may  well  have  thought  that  it 
was,  after  he  and  Krooth  had  conferred  with  ittorney  '.akelson 
for  the  purpose  of  having  a  written  contract  prepared  for  the 
sale  of  the  liquor  to  Frolics*  The  testimony  of  Wilson  that 
Eager  told  him  on  December  27,  1945  that  "all  the  whiskey  I  have 
belongs  here"  and  that  of  stone  that  he  heard  Eager  say  a  week 
or  two  after  the  night  club  opened  that  he  had  sold  his  liquor 
to  frolics  is  so  highly  improbable  that  it  is  unbelievable,  It 
will  be  noted  that  the  Bight  club  opened  on  December  27,  1945 
and  that  a  week  or  two  thereafter  would  be  the  period  from  Jan- 
uary 3,  1946  to  January  10,  1946.  It  is  hardly  likely  tliat  Eager 
would  tell  Wilson  on  December  27,  1945  that  "all  the  whiskey  I 
have  belongs  here  [to  Frolics],"  when  at  that  very  time  he  was 
attempting  to  negotiate  a  written  contract  for  the  sale  of  his 
liquor  to  the  plaintiff,  which  contract  was  then  being  drafted 
by  Attorney  Sakelson,  and  it  is  Just  as  unlikely  that  he  would 
tell  Stone  on  January  3,  1946  or  at  any  time  between  that  date 
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and  January  10,  1946  that  he  had  sold  his  liquor  to  Frolics, 
when  he  did  not  know  himself  at  that  time  whether  the  Sakel- 
son  contract,  which  had  been  received  by  Krooth  on  January 
3,  194-6,  would  be  signed  by  the  officers  of  frolics,  Inc. 

Eager,  Krooth  and  Schlossberg  were  experienced  business 
men,  all  of  them  having  theretofore  been  engaged  in  the  liquor 
business,  and  it  is  fair  to  assume  that  they  would  conduct  their 
affairs  rationally.  If  Krooth  thought  that  the  parties  had 
already  ,-nade  an  oral  contract  for  the  sale  of  Fager's  liquor 
to  ~rolics,  would  he  not  have  considered  it  a  work  of  super- 
erogation to  negotiate  with  T,ager  six  days  later  concerning 
the  terms  to  be  incorporated  in  a  written  contract  for  the 
sale  of  the  liquor?  The  only  reasonable  conclusion  that  can 
be  drawn  from  the  evidence  as  to  Krooth1 s  conduct  in  this  re- 
gard was  that  any  negotiations  theretofore  had  concerning  the 
purchase  of  Eager fs  liquor  were  merely  preliminary  and  tentative 
and  that  both  parties  contemplated  that  it  would  be  sold  under 
a  written  contract,  particular!-/  if  the  $55,000  purchase  price 
was  to  be  paid  in  installments.  We  think  that  the  facts  and 
circumstances  in  evidence  with  reference  to  the  conduct  of 
Krooth  in  connection  with  the  Sakelson  contract  are  sufficient 
in  themselves  to  negative  the  existence  of  a  prior  oral  con- 
tract. 

In  our  opinion,  the  evidence  shows  conclusively  that 
no  contract,  oral  or  written,  for  the  sale  of  the  liquor  by 
Eager  to  Frolics  was  ever  consummated  end  therefore  the  title 
to  Eager 's  liquor  in  the  defendant's  warehouse  was  never  trans- 
ferred to  Frolics,  Inco 

Some  other  points  ere  argued  by  counsel  for  the  plain- 
tiff in  respect  to  the  alleged  oral  contract  but,  since  they 
are  predicated  upon  the  existence  of  an  unconditional  oral 
contract  for  the  sale  of  all  the  liquor  in  the  warehouse,  we 
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deem  it  unnecessary  tot'dlscuis  them. 

It  is  contended  by  "frolics  that  "no  credence  should 
be  given  to  the  testimony  or  Tarry  Eager"  because  "he  was 
impeached  by  himself"  and  a  rranber  of  other  witnesses*  I  e 
have  carefully  examined  the  testimony  of  all  the  witnesses 
in  this  case  and  are  incline1  to  agree  that  Eager1  s  testi- 
mony was  false  in  many  respects.  Fe  think  that  it  also  may 
be  said  that  the  testimony  of  T'.rooth  and  Schlossberg  was 
false  in  many  respects,  because  they  too  were  impeached  by 
their  own  testimony  and  that  of  each  other,  as  well  as  by  the 
testimony  of  the  plaintiff's  witness  'veiss.  However ,  even 
though  Eager' s  testimony  is  disregarded  in  its  entirety  and 
eliminated  from  consideration,  the  evidence  of  the  plaintiff 
alone  shows  that  no  oral  contract  was  made  on  or  prior  to 
December  17,  1945  for  the  sale  of  the  liquor  to  frolics. 

fe  are  mindful  of  the  rule  that  the  findings  of  a 
trial  court  should  not  be  disturbed  by  a  court  of  review 
unless  they  are  against  the  manifest  weight  of  the  evidence 
but  we  are  also  mindful  of  the  rule  that  where,  as  here,  the 
findings  of  the  trial  court  are  against  the  manifest  weight 
of  the  evidence,  it  is  the  duty  of  this  court  to  reverse 
the  judgment  entered  upon  such  findings. 

In  the  view  we  take  of  the  evidmce,  it  would  serve 
no  useful  purpose  to  retry  this  case.  Therefore,  for  the 
reasons  stated  herein  the  judgment  of  the  Superior  court  of 
Cook  county  is  reversed  and  the  cause  remanded  r ith  directions 
that  judgment  be  entered  finding  that  Harry  Eager,  the  inter- 
vening petitioner,  was  the  lawful  owner  of  the  merchandise 
involved  herein  and  entitled  to  the  possession  thereof  at 

and  prior  to  the  time  it  was  replevied  by  the  plaintiff, 

Frolics,  Inc.,  and  that  such  further  proceedings  be  had  as 
are  appropriate  and  not  inconsistent  with  this  opinion. 

REVERSED  AND  REMAUDED  WITH  DIRECTIONS* 
Friend,  P«  J.,  and  Scanlan,  J„,  concur* 
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ROBERT  S.  EDMONDS  and 
GEORGE  S.  ROBINSON, 

Appellees, 


GEORGE  HEIL  and  MYRTLE  G, 
HEIL, 

Appellants* 
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APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  defendants,  George  Heil  and  Myrtle 
G.  Heil,  seek  to  reverse  a  judgment  for  $5500  entered 
against  them  and  in  favor  of  George  S.  Robinson,  The 
defendants  filed  a  separate  appeal,  Appellate  Court 
General  Number  4406o,  from  a  judgment  for  $8200  entered 
against  them  and  in  favor  of  Robert  3.  Edmonds. 

A  single  complaint  was  filed  by  the  plaintiffs, 
Edmonds  and  Robinson,  against  Florence  K.  Burnham  and  her 
agents,  George  Heil  and  Myrtle  G.  Heil,  to  recover  damages 
for  the  destruction  of  their  furniture,  fixtures  and  other 
personal  property  as  the  result  of  a  fire  in  the  building 
in  which  plaintiffs  resided  with  their  families.  The  suit 
was  dismissed  as  to  Florence  K.  Burnham,  the  owner  of  the 
building,  for  want  of  service  of  process.  The  case  was  tried 
before  the  court  and  a  jury.  Two  verdicts  were  returned  by 
the  jury,  one  finding  defendants  guilty  as  to  the  plaintiff 
Edmonds  and  assessing  his  damages  at  $8200  and  the  other 
finding  defendants  guilty  as  to  the  plaintiff  Robinson  and 
assessing  his  damages  at  $5500*  The  Judgments  appealed  from 
were  entered  on  the  respective  verdicts. 

The  appeal  in  this  case  was  consolidated  for  hearing 
in  this  court  with  the  appeal  perfected  in  case  No.  44060. 
The  opinion  in  case  No.  44060  is  filed  concurrently  with 
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this  opinion.  The  same  questions  v/ere  presented  for  review 
in  that  case  as  in  this  case.  Our  decision  in  that  case 
( Edmonds. etal.  v.  Heil  at  al.)  is  controlling  in  this  case 
and  for  the  reasons  stated  therein  the  judgment  of  the 
Superior  court  of  Cook  county  in  favor  of  plaintiff,  George 
S.  Robinson,  and  against  the  defendants  is  affirmed. 

JffDaHBnT  AFFIRMS®* 

Friend,  F.  J.,  and  Scanlan,  J.,  concur. 
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TMs  is  sn  action  for  attorney1 a  fees.  The  origins! 
complaint  filed  November  14#  1945  consisted  of  four  count*. 
Afterwards,  on  motion  of  the  defendants,  counts  Xvq,   three  and 
four  were  strie&en  and  plaintiff  vas  given  ler^ve  to  anatnd, 
Plaintiff  amandad  counts  three  and  four.  Count  on*  remained  in 
its  original  form.   The  third  amandad  count  three  of  the  amended 
ooaolalnt  is  the  only  count  naming  Pate*  tf.  Karabateoa  as  a 
defendant. 

On  .-apt  ameer  t,  1^46,  on  motion  of  defendant  Xarabatsos, 
an  order  '**.s  entered  striding  the  third  emended  count  three  of  the 
amended  complaint,  and  dismissing  the  osu&e,  at  to  defendant 
K&rabateos.  Defendant  Liakopoulos  filed  a  counterclaim  against 
defendant  copes.  Issues  ^ere  loined  on  the  counterclaim  and 
also  on  the  amended  complaint. 

Cn  September  1C,  1946,  plaintiff  filed  his  notice  of 
a-toeal  fro®  the  order  of  September  9,   1946.  After  this  notice 
of  sppaal  was  filed  certain  orders  were  entered,  inoluding  the 
severance  of  the  iesues  between  Ksrabatsos  aftd  defendants 
Llakopoulos  and  "copos,   "ubseouently  the  o&use  was  tried  by  the 
court  without  a  jury.  On  the  counterclaim  of  Liakopouloa  the 
court  found  that  plaintiff  had  no  attorney1"  lien  and  th  - 1  no  fees 
were  due  plaintiff  from  Llakooouloa  or  oooos,  and  the  court 
dismissed  the  complaint  for  want  of  orosecutlon. 
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ay  thl*  aopeal  plaintiff  seeks  to  reverse  the  order  of 
Septeaber  9,  1046  strlK  n  the  third  amended  oo  nt  three,  and 
dismissing  the  o  u-e,  as  to  defendant  Sarebatsos.  Plaintiff  also 
seeks  to  reverse  all  orders  entered  in  this  cause  subsequent  to 
epteabor  10,  1946  when  he  filed  hie  first  notice  of  aopeal* 

The  record  discloses  that  amended  oount  three  & 
in  substance  that  defendants  Liaaoooulos  and  conos,  co^rtners 
in  a  tavern  in  the  -ity  of  Chicago,  became  involved  Li 
with  respect  to  the  conduct  of  the  tsvern  business;  ■ 
Liafconoulo*  as&ed  for  sn  accounting  and  dleaelutlon  of  the  partner- 
shio;  that  plaintiff,  ®n  attorney,  entered  into  an  oral  contract 
with  Liakopoulos  to  represent  him  in  the  controversy  Involving 
:co30s;  that  Llakopouloe  agreed  to  pay  the  olaintiff  for  hie 
services  one-third  "of  all  suras  of  aoney  or  aeeount"  received  by 
Liako^ouloe  for  his  Bharm   of  the  partnership;  that  Llakopoulos 
paid  the  plaintiff  .:,1&0  as  a  retainer;  that  plaintiff  effected  a 
settlement  of  the  affairs  of  the  partnership  and  that  defendant 
Liakopouloe  received  the  sum  of  ;4,800  frosa  the  -isfendant  Scopes; 
tfeat  defendants  Liesopoulos,  :oooo?,   •    -•rii&ataos  conspired  "for 
the  purpose  of  cheating  and  defrauding"  plaintiff  of  his  fees. 
Plaintiff  alulae  that  there  is  due  hia  as  feee  1,500  representing. 
one-third,  of  the  suss  i>&id  ay  :eopos  to  Liakotsoulos,  statutory 
interest  from  August  31,  1948,  and  'punitive  damages  -amounting'  to 
;  5*000. 

Plaintiff* e  theory  is  that  vhen  he  filed  a  notice  of  aopeal 
on  September  1Q„  1946  froa  the  order  sustaining  defendant 
garahatscs*  action  to  strike  the  third  amended  oount  three,  the 
trial  court  lost  jurisdiction,  &nd  the.t  therefore  all  orders 
onter^d  by  the  trial  court  subsequent  ta  the  filing  of  the  notice 
of  appeal  are  null  aatf  void. 
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Defendants  maintain  that  the  order  of  esteaber  9,  1946 
terminating  the  cs.se  oe;  to  defendant  Karabatsos  wee  interlocutory 

and  not  final  and  appealable.   The  lav  is  well  established,  that 
a  Judgment  le  aopealabla  only  when  it  terminates  the  liti 
between  all  of  the  parties  on  the  merits,  and  when,  if  affirmed, 
the  court  which  has  rendered  It  baa  only  fco  rocsed  with  its 
execution.  (Free  v.  The  ^wcceg,?ful  ^arehant.  342  111.  S7.)  In 
the  instant  case  it  le  'incontroverted  that  when  the  complaint  vaa 
dismissed  as  to  defendant  Karabatsoa  there  *&a  left  for  consider- 
ation all  question---  Lalftl        *efendants 
Llskopoulo®  and  $*#§»*>s9  and  also  between  Liakoooulos  and  .copoe 
on  the  counterclaim  of  JULakopouloa.  Since  the  order  of  Jepteaber  9, 
1946  uoon  which  the  first  notice  of  appeal  was  based  disposed  of 
amended  count  three  as  to  Karabattos  only  but  did  net  nake  a  final 
disposition  of  the  count  aa  to  Liakopowlos        oe,  it  Is  not 

i.able#   (-j  alters,  V.  \  ere.  i.:.--;t.  iifthk  of  Uhloa^q..  360  111.  4??; 
-freaff  v.  Salndler.  3-39  111.  540;  Nelson,  etc.  v.  Pou-roznik.  et  al.. 
389  111.  koo,   647.) 

The  record  dleeloaea  tfeat  plaintiff1?  counsel  was  oreaant 
at  the  trial  but  did  not  participate  nor  offer  any  proof  to 
establish  the  allegations  of  the  eoaplalnt;  ana  that  4efei 
Liakopoules  and  eo^Oi  both  testified  in  their  own  behalf.  In 
hie  reply  brief  plaintiff  ©ays  thaft  defendant  Lia&opouloa  "never 
answered  in  his  evidence  the  charges  of  collusion  and  fraud  or 
showed  whether  plaintiff  had  or  had  not  oerfo rmed  the  work  or 
that  his  settlement  vaa  not  the  result  of  rsialntiff *s  work."  The 
evidence  shows  that  plaintiff  agrsed  to  handle  the  oartnerahip 
settlement  and  dissolution  for  150,  which  was  subsequently  oaid. 
Moreover,  at  the  trial  plaintiff  made  no  objection  to  the  sufficiency 
of  the  evidence  but  refused  to  take  oart  on  the  theory  that  the 
Jurisdiction  of  this  court  had  attached.  The  question  of  insuf- 
ficiency of  the  oroof  cannot  be  raised  for  the  first  tiae  in  this 
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court.   ( Murphy  v.  Pity  of  Chlea.RO.  318  111.  Ann.  166.) 

It  anfMMPf  th  r  on  -eptember  11,  1946,  the  day  after  the 
first  notice  of  appeal  was  filed,  en  order  was  entered  severing 
the  issues  m  to  Liakopoulos  and  Saapas.  Plaintiff  urges  that 
since  defendants1  amended  oount  thre*  allege*  a  conaoiraoy 
Involving  all  the  defendants  the  nation  could  ant  be  avered 
without  prejudice  to  plaintiff.   -e  think  plaintiff's  ooeition  is 
untenable.   .<hen  Ins  complaint  m®   dismissed  &a  ta  i:;*rabatsos 
th&t  order  eliminated  bin  from  the  case,  fhis  was  in  effeet  • 
severance.  The  subsequent  sntry  of  ah  ord#r  which  purported  to 
sever  the  issues  -*3&s  superfluous  and  immaterial  for  the  reason 
that  Karabatsos  tfftS  no  longer  a  party. 

Xnaaamoa  a®  we  hold  that  the  order  of  September  9,  1946 
striking  the  thir<3  amended oount  three  ana  dismissing  the  complaint 
as  to  defendant  &arabatsos  la  hot  a  final  a      3 •  order,  it 
follows  that  Juris  dilation  of  the  saass  resa&lnae  in  the  trial  court, 

Ha  have  con^i  fltr^d  the  other  peinta  urged  and  the 
authorities  in  support  thereof  but  in  the  view  we  take  of  this 
ea#t  vf  dea®  it  nnnanasanfy  to  discuss  than. 

For  the  retsons  gl^en,  the  Judgment  is  affirmed, 

T  A8B  BOSKS,  JJ,  eOKGl?  . 
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RXSftlaW,  as  Trustee*,  etc,,  et  al.,  )  i«TY. 

doing  eusineee  as  CHICAGO  5UHTACE  ) 
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KB,  PRESIDING  JU3TI0&  USOS  PHJVIM  QOtJBt. 

This  is  an  action  t©  recover  damages?  alleged  to  have 
been  sustained  by  plaintiff  ft*  a   result  of  defendant* •  negligence 
In  starting  a  street  ear  while  plaintiff  was  In  the  sot  of  board- 
ing It.  There  was  a  jury  trial  and  ver&iet  for  4,000*  Uoon 
olalntlff1®  aoeeotance  of  g  remittitur  by  the  oourt  of  -1,500, 
defendants*  motion  for  a  new  trial  was  denied,  and  Judgment  was 
entered  in  favor  of  plaintiff  for  ^,S00* 

On  Stare*  6,  194©  plaintiff  visited  one  Philio  lentas, 
a  friend  who  had  been  ill  and  who  resided  at  267  North  Pulaski 
noad  near  the  intersection  of  Lake  Street  in  the  City  of  Chicago, 
Illinois.  Leaving  his  friend's  home  about  four  o'clock  in  the 
afternoon,  plaintiff  w&lked  to  the  east  sidewalk  of  Pulaski  Baad 
where  he  waitoi.  for  a  northbound  street  ear,   ^hen  the  northbound 
street  ear  earn©  to  the  intersection  it  stooped  and,  according  to 
plaintiff's  theory,  while  the  street  oar  wes  standing  still  he 
took  hold  of  the  center  bar  on  the  rear  platform  with  his  right 
hand  and  placed  Ms  left  foot  on  the  <?tep,  at  which  time  the 
street  oar  started  forward,  causing  him  to  fall  on  the  street. 

lefendants1  theory  la  that  plaintiff  attempted  to  board 
the  street  car  while  it  was  in  motion* 
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as  grounds  for  reversal,  defendants  urge  (1)  that  the 
verdlot  is  against  the  manifest  weight  of  the  evl< ence;  (8)  that 
the  damages  awarded  are  excessive  notwithstanding  the  remittitur; 
and  (3)  that  oertain  given  instructions  are  defective. 

Plaintiff  testified  that  he  left  the  Rentes  residence 
accompanied  by  nentas  about  3:30  or  4:00  o'clock  in  the  afternoon, 
intending  to  board  a  northbound  street  car  on  rulaski  Koad;  that 
"three  or  four  or  five  people"  were  waiting  at  the  intersection  to 
board  the  car  and  got  on  ahead  of  him?  that  while  the  northbound 
street  oar  was  s tenting  at  the  intersection  he  "got  bold  of  the 
center  bar,  out  one  foot  on,"  and  while  in  this  position  the  street 
car  started  with  "a  violent  Jerk*,  causing  him  to  fall;  and  that 
there  being  no  doctor  in  the  immediate  vicinity  a  "street  car  man* 
put  him  on  the  northbound  street  ear  and  leter  took  him  to  a 
doctors  office* 

Philip  Hmntac,  called  by  the  plaintiff,  testified  that 
on  the  afternoon  of  the  occurrence  it  w&s  cloudy,  dark,  and  "kind 
of  mist-rain";  that  while  witness  and  the  plaintiff  were  valtin^. 
for  a  street  car  two  care  appeared;  thet  the  first  street  car  to 
cose  to  the  intersection  wan  crowded  and  plaintiff  did  not  attempt 
to  board  it;  that  when  the  fecond  street  oar  stooped  at  the  inter- 
section he  saw  the  plaintiff  and  three  other  people  beard  it,  the 
plaintiff  being  the  last  one  to  get  on;  that  plaintiff  "got  hold 
of  the  b«r  in  the  back  of  the  ear  and  put  his  foot  on  and  the  street 
car  pulled  away,"  whereupon  the  olaintiff  "slipped  and  fell  backwards.* 

The  saotorman  and  conductor  of  the  car  and  two  passengers 
testified  in  behalf  of  the  defendants. 

George  Seaty,  the  motoraan,  testified  that  the  street 
ear  stopped  at  the  intersection  of  Lake  Street  about  4tOG  p.m.; 
that  It  had  snowed  and  the  street  was  slushy;  that  as  the  oar  wae 
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crossing  Lake  street  he  received  sn  eaergenoy  etoo  signal  and 
•topped  north  of  the  intersection;  th&t  he  looked  out  and  saw 
the  conduotor  talking  to  a  mm;    th*t  he  did  not  see  the  accident 
happen. 

John  Simmer,  the  conductor,  testified  that  when  the 
motoraan  gave  the  signal  that  the  traffic  light  was  changing  ha 
looked  out  to  see  if  there  were  any  more  passengers  waiting  to 
board  the  street  ear  and  seeing  none  he  "gave  the  bell  and  we 
started  up";  that  when  the  street  oar  had  traveled  about  "ten 
feet  or  so,  this  wm*   started  to  Jump  on  the  car  and  he  fell  off; 
and  that  when  the  a  intlff  attempted  to  board  the  street  car  it 
was  going  about  <j«ve»i  to  ten  Miles  an  hour  and  that  olalntiff  Nas 
running  against  the  ear  and  he  grabbed  for  the  rear  handle  and 
he  did  not  make  it." 

Thomas  I«  Atwood  testified  that  as  he  neared  the  street 
oar  in  question  he  observed  two  tsen  five  or  ten  feet  in  front  of 
him;  that  one  of  them  made  "a  rush  for  the  street  car"  after  it 
started  up;  that  the  street  car  waa  going  seven  or  sight  miles 
an  hour  and  had  traveled  ten  or  fifteen  feet  before  the  man 
(olalntiff)  *mad©  a  grab  for  it*  and  that  as  the  street  oar  was 
going  by  plaintiff  "grabbed  the  end  oost,  not  the  middle  or  the 
front  one,  but  the  beck  one"  and  was  thrown  baokwards* 

Joseph  Hadosta,  a  passenger,  testified  that  he  boarded 
the  street  car  at  the  intersection  and  remained  on  the  back  platform; 
that  aftsr  the  street  oar  started  "I  seen  a  fellow  come  running 
toward  the  back  end  of  the  car;  I  would  say  he  was  in  the  middle 
of  the  street  when  I  saw  him;  all  of  s.   sudden  he  came  running  to 
the  back  of  the  oar  and  grabbed  the  back  handle;  the  man  definitely 
did  not  get  his  feet  on  the  step,  he  Just  twisted  over," 
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There  la  ft  direct  oonflict  between  th*  testimony  of  the 
plaintiff1 8  witnesses  and  that  of  tne  defendants*  witnesses  as  to 
whether  the  street  oar  involved  was  standing  still  when  the 
plaintiff  was  in  the  act  of  boarding  it. 

On  the  record  before  us  we  oannot  say  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence.  The  trial  court  and 
jury  who  heard  and  saw  the  witnesses  were  in  a  better  position  than 
this  court  to  determine  the  weight  of  the  testimony  and  the 
credibility  of  the  witnesses.  (Miller  v.  Cummln^s.  323  111,  App.  297} 
felmoro  ▼.  Cummins.  321  111.  App.  234;  Philoott  v.  Parhaeu  316  111. 
App.  278.) 

as  to  the  damages,  the  evidence  shows  that  in  the  evening, 
shortly  after  the  accident,  olalntiff  was  examined  by  £r.  Harry  8. 
Fetrakos  who  found  thet  plaiatlff  had  a  fractured  left  wrist, 
sprain  of  the  left  elbow  m&   shoulder,  and  contusions  of  the  lower 
chest  wall.  On  the  following  morning  an  X-ray  was  taken  of  plain- 
tiff1 ■  wrist,  which  revealed  a  fracture  of  the  distal  portion  of 
the  radius.  At  that  time  a  plaster  cast  was  applied  from  the  elbow 
to  the  knuckles,  which  was  removed  about  eix  weeks  afterward.  At 
the  time  of  the  trial  (September,  1$4S)  there  was  a  deformity  of 
the  wrist  caused  by  swelling  and  a  weakness  of  the  wrist  and  hand. 
Dr.  Petrakos  testified  that  the  olaifttlff  suffered  a  oermanent 
disability  of  the  ha»d  of  *10  or  15  per  cent*. 

At  the  time  of  the  accident  plaintiff  was  fifty-four  years 
of  age.  He  had  been  employed  for  several  years  prior  to  the  injury 
as  a  cook  and  was  earning  180  a  week.  His  lose  of  earnings  covered 
a  period  of  about  three  months  and  he  paid  his  ohysielan  one  Hundred 
dollars  for  medical  services. 

In  view  of  the  nature  of  the  olaintiff's  work  as  shown 
by  the  evidence,  which  requires  the  lifting  and  handling  of  heavy 
objects,  we  do  not  think  that  the  damages  can  be  considered  exoesalvs. 
So  far  as  the  record  shows  no  attempt  was  made  to  refute  the 
testimony  of  Dr.  Petrakos  that  the  Injury  to  the  plaintiff's  hand 
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is  permanent.  The  fixing  of  the  amount  of  damages  le  peculiarly 
within  the  orovinoe  of  the  Jury.   ( Ford  v.  rlel.  330  111.  App. 
136;  MttCth  v.  Jaeka.  SOS  111.  App.  269.) 

Notwithstanding  the  remittitur,  the  evidence  does  not 
show  that  the  jury  WM   influenced  by  orejudlee  or  passion,  nor  does 
it  aooear  after  deduoting  plaintiff1 s  actual  loss  In  wages  and 
aedioal  expense  that  the  sua  left  Is  excessive  or  unreasonable  to 
compensate  plaintiff  for  the  impairment  In  the  use  of  his  hand  during 
the  remainder  of  hie  life. 

Defendants  maintain  that  the  eourt  erred  in  giving  olaintlff'i 
instructions  1  and  7.   As  to  instruction  1#  defendants  say  that  it 
makes  no  distinction  between  hoarding  a  street  car  which  was  standing 
still  and  one  in  motion,  and  that  in  effect  It  told  the  jury  that  the 
plaintiff  was  a  passenger  if  he  wee  boarding  the  street  car  in  question, 
The  part  of  the  instruction  oomplainetd  of  reads*   "If  you  believe  from 
the  preponderance  of  the  evidence  that  zhm   plaintiff  was  a  passenger 
boarding  the  street  car  In  question  »  *  %*  :inee  the  plaintiff^ 
recovery  is  conditioned,  among  other  things,  upon  the  jury's  finding 
from  a  preponderance  of  the  evidence  that  plaintiff  was  a  ©assent  or, 
we  do  not  see  how  the  jury  could  be  aisled  as  in  Lavander  v.  Qhicsgo. 
City  By.  Co.,  296  111.  284,  cited  by  defendants  where  the  instruction 
assumed  that  plaintiff  w&e  a  passenger.   e  think  this  contention  le 
without  merit.  An  instruction  similar  to  olaintiff*s  instruction 
Ho.  7  was  approved  of  in  Thompson  v.  Northern  Hotel  Co..  256  111.  77. 

For  the  reasons  given,  the  Judgment  is  affirmed. 

jummm  affirmed* 

ML£t  htiS  BIJHKE,    JJ.    CQ8<Rm* 
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MR.  PB£9XDI»a  JUSTICE  L£  ■■   a.!1' 

tills  If  an  action  in  forcible  entry  and  detainer.  The 
trial  court  found  and  entered,  judgment  In  favor  of  plaintiff. 
usfendant  appeals.  The  nrsaisee  la  controversy  are  anown  as 
£42  tf#*t  51st  Street,  Chicago,  and  are  improved  with  a  two-story 
frame  building. 

i&efendant  contends  that  h©  entered  into  possession  of 
the  preffliseg  at  a  vendee  under  th«  tense  of  a  written  agreement 
to  ouroh&se* 

The  ividenee  shows  that  on  January  1®,  194S  defendant 
executed  a  written  agreement  to  purcbage  the  premises  from  plain- 
tiff for  the  sua  of  ::1,#0O;  that  defendant  paid  $400  as  earnest 
money,  which  was  retained  by  one  :::te®l«  3mith  a  real  estate  broker; 
that  the  agreement  pvovidsd  for  the  oaymsnt  of  the  ourehaes  price 
in  monthly  installments  of  -  40  each  until  total  payments  aggrv- 
§@00,  whereupon  plaintiff  ms  to  convey  the  premises  by  warranty 
deed  to  defendant;  and  that  defendant  was  to  execute  and  deliver 
simultaneously  to  plaintiff  a  mortgage  on  the  oremlses  for  any 
unpaid  purchase  prise  at  the  time  of  conveyance. 

The  evidence  further  shows  that  defendant  took  possesiion 
of  the  premises  on  the  lay  following  the  execution  of  the  •mrehaBe 
agreement.  Shortly  thereafter  he  leased  the  first  floor  to  a 
tenant  from  whoa  he  collected  rental  monthly.  Wo  nayments  have 
been  mads,  nor  have  any  besn  tendered  by  defendant  to  plaintiff  on 
account  of  the  purchase  agreement,  nor  has  plaintiff  received  any 
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rental  from  defendant  or  hie  alleged  tenant  for  the  use  and  oooupanoy 

of  the  premises. 

The  purchase  agreement  also  provides  th«t  olalntlff  sold 
the  premises  subject  to,  among  other  things,  "clearing  title." 
provision  appears  written  in  Ink  directly  above  nlaintiff's  signature. 
Plaintiff  never  furnished  defendant  any  indicia  of  title  or  ownership, 
nor  does  the  evidence  show  that  he  was  able  to  clear  the  title.  And, 
so  far  as  the  record  shows,  the  purchase  was  never  consummated.   *n 
examination  of  the  ourehase  agreement  fails  to  disclose  any  provision 
giving  defendant  ■  right  to  i-smedlste  possession  of  the  oremises, 

.here,  as  here,  the  agreement  is  neither  ambiguous  nor  un- 
certain, the  legal  effect  of  the  agreement  presents  a  Question  of  law, 
(aentley  v.  Merchant e  Matrix  Cut  syndicate.  32$  111,  kpp.  589; 
Bertles  Go..  Inc.  v.  Illinois  rub.  &  Print.  Jo..  320  111.  v>>.  490,) 
we  therefore  hold  ac  a  matter  of  law  that  defendant  had  no  right  to 
ta&e  possession  of  thep remise®  as  a  vendee  by  virtue  of  the  ourehase 

agreement, 

defendant  maintains  that  plaintiff  failed  to  orove  actual 

prior  possession  of  the  premises,  and  that  his  possession  *ae  invaded 

by  defendant.  Since  defendant  Insists  that  his  right  to  take  and  hold 

possession  of  the  oremises  is  based  solely  on  the  terms  of  the  our- 

chase  agreement  he  is  estopped  from  denying  plaintiff's  orlor  possession, 

(Leaner  v.  aherwln.  36  111.  420.) 

<*e  to  defendant's  entry,  plaintiff  testified  that  he  did 

not  author! te  defendant  or  any  other  person  to  enter,  and  that 

defendant  gained  access  by  breaking  into  the  oremlsee.   Defendant 

testified  that  plaintiff *s  daughter  gave  him  the  ieys  to  the  premises, 

from  the  evidence,  ve  think  the  trial  court  could  find  that  defendant 

made  a  forcible  and  illegal  entry. 

Hi  have  considered  the  other  ooints  urged  and  the  authorities 

cited  in  support  thereof  but  in  the  view  we  take  of  this  sass  we  deem 

it  unnecessary  to  discuss  thea. 

For  the  reasons  assigned,  the  Judgment  is  affirmed, 

JUDGMENT  AJTIBMED. 
KILEJf  AN£  miRXE,  JJ.  CONCUR, 
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MB.    PRESIDIH&  JUSTICE  MEVS  BSLlf 

ItUON  OF    . 

This  la  an  action  to  recover  damage*  for  malicious 
prosecution  of  a  elvil  salt.  Plaintiff  anpeale  from  an  order 
sustaining  defendants"  motion  to  strike  hie  amended  complaint  and 
dismissing  the  cause. 

On  Karen  11,  1947  plaintiff  filed  his  amended  oompl&int 
alleging  in  substance  that  in  Kareh  1930,  in  Hew  York  City, 
defendants  entered  into  an  oral  agreement  to  purchase  from  plaintiff 
and  one  Dr.  ^altmr  H.  Mdy  the  exclusive  right  to  manufacture  a 
vitamin  product  csllecl  "Vitalert*  and  agreed  to  pay  them  the  sum 
of  ;;50,000  as  royalties,  payable  out  of  gross  gales;  that  defendants 
paid  plaintiff  and  or.  Eddy  1,000  for  services  rendered  by  plain- 
tiff in  marketing  "Ylt&lert";  that  afterwards  a  written  contrast 
was  prepared  by  defendants*  lawyer,  differing  materially  from  the 
oral  agreement  la  that  it  provided  for  the  r>ayment  of  royaltiee 
out  of  net  profits  instead  of  out  of  gross  sales;  tiu*t  the  written 
contract  wsa  rejeetad  toy  olaintlff;  and  that  after  defendants  had 
abandoned  the  contract  they  demanded  refund  of  the  -1,000  ©aid  by 
them  to  plaintiff. 

The  amended  complaint  further  alleges  that  the  defendants 
"for  the  unlawful,  illegal,  and  fraudulent  purpose  of  making  it 
expensive  and  hard  for  the  plaintiff  herein  to  defend  himself" 
instituted  suit  in  Cook  County,  knowing  that  the  plaintiff  resided 
in  KfcKenry  County,  Illinois,  and  was  employed  in  New  York  City; 
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that  plaintiff  retained  a  lawyer,  one  Janes  Rich,  who  was  afterward 
drafted  into  the  Armed  oroes;  that  defendant a  "fraudulently, 
wantonly,  and  maliciously  set  the  cause  for  hearing  without  oroper 
notice  to  Uch  and  nneaknovn  to  plaintiff  secured  a  Judgment  by 
default  on  April  1,  1943  In  the  sum  of  1,200";  that  defendant* 
caused  execution  to  Im  issued  after  thirty  days  and  dlreoted  the 
sheriff  to  return  It  immediately  "no  property  found";  that 
defendant®  garni sheed  plaintiff* e  salary  by  serving  ftrarnlehee  summons 
on  the  Chicago  branch  of  hi®  tmployer;  that  as  a  result  olaintiff 
lost  his  position;  that  plaintiff  was  compelled  to  exoena  large 
sums  of  money  for  attorney1 •  fees  for  the  ourpose  of  vacating  the 
judgment  of  April  1,  1943  and  releasing  the  garnlsheed  funds 
amounting  to  4541.87;  and  that  on  January  17,  1944  the  judgment 
obtained  on  Iptfil  1,  1®45  was  vacated. 

the  amended  complaint  further  alleges  th&t  on  ecru&ry  6, 
194©  defendants  persisting  in  their  "malicious  nuroose  of  extorting 
large  sums  of  (soaey*  from  plaintiff,  recovered  a  new  judgment;  that 
subsequently  this  judgment  was  reversed  without  remandment  in  this 
court  in  tim  A,   Gordon  and  ff.  Gordon  v.  victor  S.  Breytsoraalt.  328 
111.  App.  SSI;  that,  as  a  direct  result  of  defendants1  "illegal, 
unlawful,  &nd  malicious  conduct*,  plaintiff  incurred  heavy  exoensee 
for  attorney* s  fees,  stenographer® *  and  printers*  charges;  the  los« 
of  salary;  and  the  use  of  his  funds  while  tied  up  by  the  garnishment 
proceedings. 

As  grounds  for  striking  the  amended  oomplaint,  defendants 
averred  that  the  complaint  falls  to  state  a  ?ause  of  action  for 
malicious  prosecution,  or  abuee  of  process. 

From  the  pleadings  it  appears  that  in  the  original  suit 
there  were  two  judgments  entered  against  plaintiff.  The  first 
Judgment  was  entered  by  default  and  later  vacated,  and  the  seoond 
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was  entered  after  a  full  hearing  en  the  nerlte.  In  johwartt  v. 
aohwarts.  366  111.  247,  the  oourt  held,  at  page  260#  th*t  one 
of  the  essentials  of  an  action  for  malicious  prosecution  lg  that 
the  prior  litigation  complained  of  shall  have  terminated  in  favor 
of  the  defendant  therein.  A  suit  for  malicious  nroeecution  of 
a  elvil  sglt  without  probable  cause  cannot  i  e  maintained  where 
the  action  upon  which  it  is  grounded  Is  an  ordinary  olvll  action, 
begun  toy  summons  and  not  accompanied  toy  arrest  of  the  person  or 
seisur©  of  his  property  or  toy  special  injury  not  necessarily 
resulting  in  any  and  all  suits  prosecuted  t©  recover  for  like  ciauses 
of  action,  (^orla  v.  Scheldt  Hanf.  Co.  297  in.  9S1;  Bonney  v.  King. 
801  111.  47j  smith  v.  Michigan  Buggy  So..  175  111.  619.) 

In  the  original  proceeding  upan  which  the  present  action 
is  based  the  court  had  Jurisdiction  of  defendant  (plaintiff  here) 
and  the  subject-matter,  and  so  far  as  appears  from  the  amended 
complaint  the  former  salt  w«e  nn  ordinary  ©ivil  action  toegun  by 
suasions  t©  recover  fro®  plaintiff  the  sum  of  1,000  paid  to  hi*  and 
Dr.  Eddy  toy  defendants. 

On  defendants1  motion  to  strike  all  of  the  fasts  well 
pleaded  in  the  ®a#nded  ©ompl&int  must  be  regarded  as  being  true. 
we  think  that  the  Judgments  entered  In  the  original  oroceeding  are 
conclusive  evidence  of  probable  cause  notwithstanding  the  subsequent 
reversal  in  this  court.  (Orescent  Live  stock  So.  v.  autehors1  Unjofl. 
120  U.  3.  141.) 

Plaintiff  contends  that  the  allegations  of  the  amended 
complaint  show  a  malicious  abuse  of  peaces©.  The  elements  necessary 
for  an  action  for  malicious  abuse  of  process  are  the  existence  of 
an  ulterior  purpose  and  m   act  in  the  use  of  the  process  not  proper 
in  the  regular  prosecution  of  the  proceeding.   (Bonnoy  v.  Kin*.  201 
111,  47;  Conlea  v.  Bybee.  290  111.  App.  117.)   The  allegations  In 
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the  attended  complaint  such  as  Issuance  of  an  execution  p.fter  the 
tern  at  which  the  Judgment  was  entered  had  elaosed,  the  return 
thereof  nulla  bona,  the  subsequent  garnishment  proceedings,  and 
other  matters  alleged,  are  not  in  our  view  euoh  a  perversion  of 
orooees  as  to  constitute  an  abuse  of  oroeesg.   (Dixon  v.  Qml th- 
vallace  ihoe  Co..  283  111.  334.) 

^very  oitlscn  has  a  right  to  come  into  a  court  of 
Justice  and  claim  what  he  deems  to  be  his  right  without  fear  of 
being  prosecuted  for  heavy  damages.  ( &alth  v.  -Michigan  Suggy  'Jo.. 
175  111.  319.) 

■S  nave  considered  the  other  oolnts  urged  anS  the 
authorities  cited  In  support  thereof,  but  In  the  view  we  take  of 
this  case  we  deem  it  unnecessary  to  discuss  them. 

For  the  reasons  assigned,  the  order  sustaining  defendants1 
motion  to  strike  the  amended  complaint  and  dismissing  the  cause 
is  affirmed. 

QMWSM  a  - 

XILE3C  AfcD  BUWS&,   JJ.   00865$. 
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In  an  amended  complaint  filed  in  the  superior  Court  of 
Cook  County,  Hobert  Flelet  and  David  Pielet,  oooartnere  doing 
business  &#  Pialet  Scrap  Iron  k   Metal  Company,  alleged  in  Count  I 
that  they  purahasea  froa  Chicago  6  wast  Towns  Hallways,  Inc.,  a 
quantity  of  scrap  rail,  for  *rhlch  they  amid,  baaed  ur>on  certain 
weights;  that  this  defendant  delivered  to  them  scrap  rail  weighing 
lees  than  oaid  for;  and  th  t  defendant  Is  indebted  to  thea  for 
the  difference;  in  Count  II  that  they  delivered  to  the  Illinois 
Central  Railroad  Coarseny  certain  scrap  rail  which  had  been  loaded 
Into  two  freight  cars,  with  instructions  to  carry  to  the  olant 
of  the  Jem!-  >te<ai  Test  foundry  Coa^sny;  that  the  railroad  coapany 
negligently  failed  t©  deliver  all  of  the  scrap  rail  so  delivered 
to  it,  resulting  in  loss  to  olaintiffs;  and  in  Count  III  that 
they  delivered  to  ^eai-Steel  Test  foundry  Company  the  Quantity  of 
scrap  rail  ordered  by  it.  In  each  count  plaintiff  asked  for  Judg» 
aent  for  5,684.92.   Separate  answers  by  each  defendant  Joined 
issue,   fhe  Heai-Jteel  Teat  Foundry  Geaoany  tendered  to  plaintiffs 
the  aaount  called  for  by  the  quantity  of  scrar>  rail  it  admitted 
having  received,  a  trial  before  the  court  without  a  Jury  resulted 
in  findings  and  Judgments  in  favor  of  each  defendant  and  against 
plaintiffs,  froa  which  plaintiffs  prosecute  this  aopeal. 
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e  will  first  consider  olalntlffi*  oast  against  the 
Chicago  A  Wmt   Towns  Hailvaye,  Inc.   The  first  la  the  only  eount 
of  the  eoaolaint  asking  relief  against  this  defendant.   Plaintiff*1 
evidence  consisted  of  the  testimony  of  one  of  then  tht  he  caused 
this  scrap  rail  to  be  loaded  upon  oars  obtained  by  this  defendant 
fro«  the  railroad  ooaoany;  that  the  leading  was  under  his  super- 
vision and  direction;  that  the  cars  so  loaded  were  full;  that 
thereafter  the  care  were  weighed  by  the  Illinois  Central  railroad 
Goffloany,  one  of  the  defendants,  whleh  furnished  the  weights 
to  this  defendant;  and  that  these  were  the  weights  opoa  whloh  the 
plaintiffs  said  for  the  scrap  rail.  Plaintiffs  offered  in  evidence 
the  receipted  invoices  of  this  defendant  showing  these  weights) 
the  bills  of  lading  issued  by  the  railroad  eoapany  In  which  this 
defendant  was  naased  m  consignor,  but  which  were  signed  on  behalf 
of  this  defendant  by  one  of  the  plaintiffs;  the  receipted  freight 
bills  of  the  railroad  eoomahy  shoving  the  weights  of  the  two  oars 
of  scrap  rail,  which  weights  were  the  saae  as  those  shown  on  the 
invoices  of  this  defendant;  and  invoice  of  plaintiffs  to  the  sml- 
eteel  Test  Foundry  Cenmany,  to  which  they  resold  the  scrap  rail, 
which  invoice  was  based  on  the  weights"  set  forth  in  this  defendant's 
invoice.  The  foregoing  vas  all  of  the  evidence  offered  by  plain- 
tiff «  on  their  ease  in  chief.  Plaintiffs  then  reoted  their  case, 
whereupon  this  defendant  moved  for  a  finding  in  its  favor.  The 
court  allowed  the  motion  and  found  the  issues  in  favor  of  this 
defendant  and  against  plaintiffs.   Thereafter  this  defendant  did 
not  participate  in  the  trial. 

at  the  close  of  nlsintiffs1  case  there  was  no  evldenoe 
to  show  that  Chicago  &   west  Towns  Railways,  Inc.,  delivered  less 
than  it  had  charged  for.  The  exhibits  offered  by  plaintiffs  and 
received  in  evidence  show  that  the  weights  for  which  olalntlff e 
vera  charged  by  this  defendant  were  correct,   ahen  plaintiffs 
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rented  their  ease  the  evidence  proved  that  the  scrap  rail  on  the 
two  ears  weighed  the  quantity  oharged  for  by  thia  defendant.  At 
this  atage  at   the  ease  there  was  nothing  in  the  record  to  show  that 
this  defendant  failed  to  'tellver  the  weights  of  scrap  rail  charged 
to  olaintiffs  and  for  which  plaintiffs  paid,  Thus,  there  was  a 
coaolet*  failure  on  the  r*art  of  plaintiffs  to  »srove  the  allegations 
of  Count  I  of  their  ooaplaint.  No  request  w&s  aade  by  plaintiffs 
that  the  court  withhold  ruling  on  the  action  of  this  defendant 
until  all  of  the  evidence  had  been  received;  nor  was  there  a  action 
during  or  at  the  conclusion  of  the  trial  of  the  issues  ©gainst 
the  f>e«i-^teel  Test  foundry  Company  to  v&e&te  the  findings  and  to 
reopen  the  case  against  either  of  the  other  defendants  for  the 
purpose  of  introducing  additional  evidence,   ■■.'hen  the  trial  Judge 
entered  judgment  on  the  finding  in  favor  of  the  Chicago  6  .'est  Towns 
,;  Railway*,  Inc.,  it  was  only  necessary  for  him  to  consider  all  of 
the  evidence  at  the  close  of  plaintiff e1  case.  The  trial  Judge, 
in  our  opinion,  oronerly  entered  Judgment  for  the  defendant,  Chicago 
If  west  Towns  &&ilwaye,  Inc.,  and  against  plaintiffs. 

Turning  to  &   consideration  of  the  case  against  the  Illinois 
Central  Railroad  Company,  we  note  that  the  iseue  between  olaintiffa 
and  this  defendant,  stated  in  Count  II,  was  whether  or  not  this 
defendant  had  breached  it a  duty  &g  ft  eeanon  carrier  to  safely  carry 
and  celiver  two  carloads  of  scrap  rail,  resulting  in  a  shortage  in 
each  car  when  delivered  to  the  consignee.  At  the  close  of  plaintiffs* 
case  the  court  sustained  this  defendant's  action  for  a  finding  in 
its  favor.  Thereafter  this  defendant  did  not  participate  in  the  trial. 
¥•  agree  with  this  defendant  that  plaintiffs  failed  to  sake  out  a 
prlaa  facie  case  against  it,  and  that  their  own  evidence  affirmatively 
oroves  transportation  of  the  two  c am  to  destination  without  loss* 
Plaintiffs  have  affirmatively  oroved  that  there  vss  no  loas  of  the 
contents  of  the  ears  while  in  transit.  In  their  brief  nlaintiffa 
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©dolt  this,  for  they  pay:   "men  the  two  o*irc  of  scraD  rail  left 
the  yards  of  Chicago  A  tfeet  Towns,  they  were  full  of  scran  rails 
from  side  to  side  and  end  to  end.   The  scran  was  oiled  above  the 
top  level  of  the  sides  in  the  oenter  of  the  two  oars,   >hen  the 
two  cars  were  delivered  to  defendant,  :e«i-!>teel  Test  Foundry 
Company,  they  ware  still  full,  aide  to  side  and  snd  to  end.   There 
was  no  indication  that  anything  h&tf  been  taken  out  of,  or  from  the 
ears."  In  this  state  of  the  record  the  court  was  right  in  sustain- 
ing defendant* s  faction  for  a  finding  at  tne  close  of  plaintiffs* 
case* 

Plaintiffs  are  without  any  cause  of  action  against  the 
railroad  company  for  the  further  reason  that  there  was  a  lack  of 
privity  of  contract.  The  bills  of  lading  under  which  the  cars 
sieved  >?ere  uniform  straight  bills  of  lading  showing  the  Chicago 
&  West  towns  "imllvajf.  Inc.,  as  the  consignor  and  the  oemi-steel 
1  'fast  foundry  Company  a®  the  consignee.  These  bills  of  lading  een- 
z\   stltute  the  contract  under  which  the  rails  were  transported.  The 
contract  was  between  the  Chicago  a  West  Towns  hallways,  Inc.  and 
the  Illinois  Central  Railroad  Cosnany.   Plaintiffs  are  not  parties 
to  this  contract.  In  Aetna  Insurance  Oo.  v.  Illinois  Central  t.:  .Co. 
365  111.  303,  the  court  *ald  (309): 

HThus,  a  Q&rrler  say  be  sued  either  in  assumpsit  or 
jj  case J  but  there  is  n©  Instance  in  which  a  party,  who  was  not  privy 
to  the  contract  ©nt®r«d  into  with  him,  can  maintain  any  such  action, * 

Bee  els©  national  Iron  It  3teel  Oo.  v.  Hunt.  312  111,  £45;  ^udln  v. 

King- Richardson  Pp..  311  111.  513;  Kit 2a  v.  Oregon  :-ftort  Line  \.a.Co. 

1S9  111,  App.  60S;  «aerlcan  "ruit  rowers  v.  'an  *-ntonlo  &  Arkansas 

Pass  By.  0©..  239  111.  App.  151;  lood_ljCo.  v.  Illinois  Central 

ft.  B.  C©,..  240  111.  App.  a. 

The  third  count  was  directed  against  the  -eal-steel  Test 

foundry  Company.   The  Issue  in  the  case  a^inst  this  corporation 

was  as  to  how  many  pounds  of  scran  rail  were  received  by  it.  The 
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count  alleged  delivery  of  177,750  rounds  in  one  oar,  whereas  this 
defendant* e  answer  stated  only  104,440  >ounds  were  received  therein; 
and  further  alleged  delivery  of  173,520  sounds  In  another  ear, 
whereas  the  answer  stated  that  only  72,100  oounds  were  received 
therein.  The  burden  of  proof  rested  on  nlaintiffs.  At  the  close 
of  plaintiffs1  oaae  the  court  denied  this  defendant* s  notion  for 
a  finding  In  Ite  favor,  Fhereuoon,  this  defendant  introduced 
evidence  to  suowort  its  defense.  This  evidence  sustained  the  var- 
ments of  its  answer  as  to  the  weight  of  the  scrap  rail  actually 
delivered.   The  record  sur?  -ortss  the  finding.  There  is  no  oasis 
in  the  record  for  disturbing  this  finding. 

In  its  defense,  the  seal-steel  lest  Joundry  Company 
introduced  evidence  that  the  two  oars  on  whioh  the  scrao  rail  was 
leaded  were  not  assigned  to  carry  the  Quantities  which  plaintiffs 
maintain  were  loaded  on  then,  and  that  these  cars  did  not  have 
sufficient  capacity  to  carry  the  Quantity  of  sera»  rail  they  insist 
was  shipped.  After  the  introduction  of  this  testimony  there  was 
no  saotion  by  plaintiffs  t©  vacate  the  findings  theretofore  aade 
in  favor  of  the  other  two  defendants  and  to  reopen  the  ease  against 
then  for  the  parpoee  ©f  introducing  further  testlaony  or  of  consider- 
ing evidence  introduced  in  the  seal-steel  test  Foundry  Ooapany  case. 

For  the  reasons  stated  the  judgments  of  the  3aoerior 
Court  of  Coo*  County  are  affinsed, 
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m.  jusTica;  Burnt  deli  rant  a  the  opinio**  or  the.  court. 

On     eeemteer  16,  1946  Karen  3.  kr-«egel  filed  her  statement 
of  el&iaa  in  the  Municipal  Court  of  laiea^o  against  John  •.  reros, 
ISdw&rd  *u  Landry  and  8.  8.  ««naoek,  do  in?  uslness  as  Enterprises 
gxtfeftftge,  alleging  th*t  the  defendants  were  brokers  in  the  business 
of  securing  buyers  or  sellers  for  various  .nterorises;  that  on 
Mov ember  8,  194®  they  represented  to  her  that  for  800  they  could 
and  would  procure  for  her  i  oert&ln  variety  store  located  at 
7822  west  selaont  Avenue,  Chicago,  including  stock,  fixture*  an-i 
good  will  and  a  lease  for  the  premises  thereon;  that  olainti.'f 
and  defendants  entered  into  a.  written  agreements  thu 
the  defendants  ;©00;  that  plaintiff  vm$   unable  to  oom-u,  aate  the 
purchase  of  the  store  and  secure  t  lease  of  the  pi-e^ises;  that  as 
a  result  thereof  the  deal  "wag  not  expedited";  that  the  owner  of 
the  store  ''still  has  the  same  and  is  operating  it*;  th&t  she 
demanded  froa  the  defendants  the  900  eo  oald;  th&t  the  latter 
part  ©f  November,  1946  defendants  osld  her  -S50  on  account  and 
promised  to  say  the  remaining  3SQ  by  December  1 8,  1946;  and  that 
defendants,  despite  demands  for  oayaent  of  the  balance,  refuse  so 
to  do.  Plaintiff  asks  judgment  for  1350.  The  return  of  the  bailiff 
certifies  that  he  served  the  writ  of  euamona  on  John  r.  Dares  and 
D.  0.  Pennoek  and  gfeftt  the  other  defendant,  Kdward  i.  Landry, 
could  not  be  found* 
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John  P.  Daroa  filed  a  written  "defence*  consisting  of 
six  paragraphs,  stating  that  Mrs.  Lillian  Faullok  listed  the  store 
known  as  tha  Lit  tit  Flower  %,   Gift  shoo,  located  at  7622  *est  Salmon  t 
Avenue,  Shlo&tO,  for  sale  or  exchange  at  800;  that  the  enterprises 
Exchange  caused  the  business  to  be  listed  in  their  brokers*  offioes 
and  advertised  it  in  the  daily  newspapers  at  s  orlee  of  .-,1,200; 
that  plaintiff,  as  a  result  of  the  advertising,  called  at  their 
of  floe;  that  she  Informed  them  that  1,200  was  acre  than  she  wished 
to  invest;  that  defendant  informed  plaintiff  that  the  business  was 
listed  at  a  net  r>rice  of  800  and  offered  to  sell  it  to  olaintiff 
for  '1,000,  making  a  net  brokerage  profit  of  '200;  that  plaintiff 
stated  that  her  highest  offer  «*raa  ;;:900;  that  defendant  then  advised 
slaintlff  that  his  fir®  would  attempt  to  purchase  the  business 
from  «r«.  ^auliek  for  :::?00,  and  if  successful  that  >lalntiff *e 
offer  of  vSOO  would  be  accepted;  th«t  thereupon  defendant  received 
from  plaintiff  the  sum  of  900  a®  earnest  money;  that  defendant 
succeeded  in  obtaining  &  reduction  in  the  sale  price  from  "re. 
J?auliek,  who  agreed  to  sell  her  business,  good  will  and  leasehold 
for  i?00  net;  th«t  defendant  then  depasitsd  with  Mrs.  ;  auliek,  in 
behalf  of  plaint iff,  the  sua  of  -150  as  earnest  money  and  secured 
from  Krs.  laulick  her  bill  of  sale  t©  plaintiff  and  vendor's  sworn 
affidavit,  which  papers  were  delivered  to  olaintiff  on  November  13, 
1948,  together  with  a  check  ©f  the  Kntarprlsea  exchange  in  the  sum 
of  550,  made  oayable  to  Lillian  I'aullok;  that  olaintiff  then  and 
there  left  the  office  of  defendant  to  meet  with  Mrs.  Pauliek  and 
deliver  the  oheok  to  her  and  meet  with  her  landlord  to  arrange 
possession  of  the  business  and  premises;  thet  shortly  thereafter 
plaintiff  advised  defendant  th&t  she  was  unable  to  obtain  oossession 
of  the  premises,  st?*ting  that  the  landlord  refused  to  accept  her 
as  a  tenant;  that  defendant  talked  to  the  landlord  and  found  that 
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he  was  willing  to  have  plaintiff  as  a  tenant  and  to  execute  a  lease 
to  her;  that  in  truth  and  in  fact  olaintlff  v/as  engaged  In  a  divorce 
action,  was  in  need  of  funds,  had  "suffered  a  change  of  aindB  and 
wished  to  abandon  her  olan  to  purchase  the  *  if t  shoo  business;  that 
defendant,  at  the  request  of  olalntiff,  received  permission  froa 
Mrs.  Pauliek  to  return  to  plaintiff  the  sua  of  550  out  of  the 
funds  on  deposit  with  defendant;  that  plaintiff  agreed  to  an  arrange- 
ment by  which  the  seller,  Mrs.  P&ulick,  was  to  retain  the  150 
earnest  money  deposited;  that  defendant  was  to  be  allowed  to  retain 
1200  as  a  brokerage  fee;  and  that  defendant  on  Kov ember  93,  1S46 
paid  over  to  olaintiff,  through  her  attorney,  a  ©heck  of  the 
Enterprises  exchange  for  '650,  olalntiff  having  surrendered  to 
defendant  the  check  in  a  like  amount  mad®  r>ay&bl©  to  the  order  of 
Lillian  i  aullck.  defendant  denied  that  he  *ras  Indebted  to  the  plain- 
tiff in  any  sua  whatsoever.  On  March  14,  1947  defendant,  John  . 
S&res,  filed  &  motion  representing  to  the  court  that  plaintiff  had 
failed  to  file  any  reply  to  the  new  matter  eat  forth  in  paragraphs 
8  to  6,  inclusive,  of  his  ^defense8;  that  by  virtue  of  Sec.  40  of 
the  Civil  fraetlee  Act  and  paragraph  £,  Hule  28  of  the  Municipal 
Court  A«t9  plaintiff,  as  a  mutter  of  lm§   admitted  the  tsuth  of 
the  matter  so  alleged;  and  the  defendant  moved  the  court  to  find 
that  paragraphs  2  to  6  of  the  ^defence8  had  been  admitted  as  true 
by  the  plaintiff,  "thus  making  it  unnecessary  for  the  sal*  John  \ 
Bares  to  incur  expenditures  in  the  ^reparation  of   evidence  to  prove 
the  said  allegations** 

faa  case  case  on  for  trial  on  March  14,  1947,  whereupon 
the  court  entered  the  following  order: 

"Mow  comes  the  olaintiff  herein  snd  moves  the  court  that 
plaintiff  be  non-suited,  wherefore  it  is  ordered  that  this  suit 
be  and  it  hereby  is  dismissed  out  of  this  court.  It  is  therefore 
considered  by  the  court  that  the  defendant  have  Judgment  herein 
as  in  case  of  non-suit  and  thst  the  defendant  have  and  recover  of 
and  froa  the  plaintiff  the  costs  b:  the  defendant  herein  expended, 
and  that  execution  issue  therefor." 
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Defendant,  John  P.  Oaros,  appeals.  His  theory  1*  th&t  the  court, 
previous  to  the  entry  of  the  quoted  order,  sustained  defendant's 
written  aotion  for  the  entry  of  an  order  finding  that  the  plaintiff 

had  admitted,  as  a  matter  of  Lew,  all  the  nev  affiraative  matters 

contained  in  paragraph*  1  to  6  of  defendant's  sworn  "defence"; 

that  the  finding  vh  the  equivalent  of  evidence  and  that  with  the 

entry  of  the  draft  order  containing  the  finding  the  defendant  vould 

have  a  sufficient  record  to  enable  him   to  maintain  the  issues  of 

the  cause}  that  because  olalntlff  made  no  attempt  to  ooaoly  with 

the  provisions  of  the  statute  and  rules  pertaining  to  voluntary 

dismissal,  defendant  was  deprive*  of  substantial  rights;  and  that 

the  order  allowing  nlalntiff  to  take  &  nonsuit  or  voluntary  di sal seal 

should  have  provided  that  said  nonsuit  was  with  orejudiee  against 

plaintiff  filing  a  nev  m%%   against  d@fends.nt  on  the  same  ...rounds 

of  action.  Plaintiff  hat  not  filed  m   appearanoe  or  briefs  in 

this  court* 

The  court  certified  to  the*  following  report  of  oroeeedinga: 

•Bo  it  remembered  that  heretofore  to-wit  on  the  14th  day 
of  March  •>«  &•  1®47#  it  being  one  of  the  days  of  said  tera  of 
court,  before  the  Honorable  Harold  ?.  O*0onnell,  one  of  the  judges 
Of  said  court,  this  cause  came  on  for  hearing  on  the  trial  call 
h^fQFe   the  court  without  a  Jury.  Plaintiff,  Karen  1.  Eraegel, 
aas»eared  in  person;  defendant,  John  f,   i'-mros,  did  not  aopeer  in 
person,  and  the  other  named  defendants  did  not  appear,  not  having 
be®n  served  with  process,  Benjamin  B«  Shrllch  appeared  for  slain- 
tiff,  Karen  8.  Sraogol.  Glynn  J.  Elliott  of  the  law  firm  of  Allen  & 
Darlington  a-ooeared  for  defendant  John  Wl   Baroe»  Upon  the  call  of 
the  cause  on  the  preliminary  trial  call,  defendant's  attorney  moved 
for  a  short  continuance,  stating  that  defendant  John  ?.  Daroe  was 
in  Boston-  Massachusetts,  and  was  expected  cook  In  Chloago  within 
a  few  days.  Plaintiff's  attorney  objected  to  any  continuance, 
stating  that  defendant's  attorney  had  notified  him  late  in  the  after- 
noon of  the  day  oreviout  of  defendant's  absence,  but  thet  his  client, 
the  plaintiff,  had  come  from  out  of  the  city  and  a  continuance 
would  result  in  inconvenience  and  expense  to  her.  The  court  denied 
defendant's  motion  for  a  continuance.  Defendant's  attorney  then 
presented  defen  dant'e  motion  in  writing,  enumerating  the  oaragraphs 
in  defendant's  sworn  affirmative  defense  setting  forth  new  matters 
to  which  plaintiff  had  failed  to  plea  or  rooly,  and  moving  the 
court  under  Section  40  of  the  Civil  Practice  Act  and  Rule  26  (2) 
of  the  Municipal  Court,  to  find  that  said  matters  contained  in  said 
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enumerated  paragraphs  of  the  Defenss  had  besn  admitted  at  true  by 
the  plaintiff,  thus  making  it  unnecessary  for  the  defendant  John 
P.  Baros  to  oresent  evidence  to  orove  aid  affirmative  allegations. 
The  court  granted  permission  to  file  said  notion  and  announced 
that  the  case  was  held  for  trial  and  that  defendant's  said  action 
would  be  osaaed  upon  when  said  cause  was  reached  for  trial  in  its 
turn.  After  some  other  causes  before  the  court  had  been  disoosed 
of,  this  cause  was  called  for  trial.  The  court  then  entertained 
defendant's  written  motion  in  reference  tc  the  ole&dings  and  said 
action  was  argued  at  length  by  respective  counsel  for  defendant 
and  •olaintlf f  and  authorities  were  read  end  presented  to  the 
court.  Plaintiff's  attorney  contended  thet  defendant's  sworn 
defense  was  slnply  a  denial  of  the  statements  and  allegations 
contained  In  lalntiff's  statement  of  olaia  and  did  not  present 
any  new  affirmative  matters  to  which  it  vat  necessary  for  olain- 
tiff  to  file  a  reply.  Plaintiff's  attorney  read  said  statement 
Of  claim  and  set  it  off  against  defendant's  sworn  defsnse  and 
a  lengthy  discussion  ensued  between  the  court  and  Plaintiff's 
counsel  during  which  the  individual  paragraphs  of  said  ^leadings 
were  read  and  analysed.  The  court  announced  his  opinion  that 
the  several  oarae'rao-he  of  said  defense  enumerated  in  defendant's 
written  motion  did  contain  allegations  of  new  affirmative  matters 
©f  a  material  nature,  which  required  a  reply,  and  the  court  there- 
upon sustained  defendant's  written  motion.  Defendant's  counsel 
then  presented  to  the  court  for  signature  a  draft  order  reading 
that  'the  court  finds  th&t  paragraphs  S,  ,%  4,  5  and  6  of  the 
Defense  of  John  P.  Qa.ro*   have  bean  admitted  as  true  by  the  plaintiff.' 
Plaintiff's  counsel  announced  that  'plaintiff  takes  a  non-suit.' 
Defendant's  counsel  opposed  plaintiff's  motion  for  leave  to  take 
a  non-suit  and  argued  that  said  motion  same  too  late  and  that 
plaintiff  was  not  entitled  to  &  non-suit  without  orejudioe  to  file 
a  new  action  based  on  the  saaa  claims  out  forth  by  her  in  this 
cause,  and  that  moreover,  plaintiff  was  not  entitled  to  move  for 
a  voluntary  dismissal  of  said  cause,  because  of  failure  to  comply 
with  the  conditions  set  up  la  the  statutory  ©revisions  in  reference 
to  voluntary  dismissals  of  actions  at  law.  The  court  held  that, 
as  no  testimony  of  witnesses  had  been-' taken  and  no  evidence  had 
been  heard,  that  plaintiff's  motion  for  voluntary  dismissal  was 
not  too  late  and  that  the  court  would  allow  plaintiff  to  take  a 
non-suit,  defendant's  counsel  then  moved  that  the  draft  order 
sustaining  defendant's  motion  in  reference  to  the  pleadings  be 
signed  by  the  court  and  spread  of  record,  and  that  the  record  show 
that  said  order  and  finding  had  bets  made  before  plaintiff  moved 
for  non-suit.  The  court  stated  that  since  the  plaintiff  was  being 
allowed  to  dispose  of  her  saeo  by  taking  a  non-suit,  Skat  no  other 
orders  were  necessary,  and  the  court  thereupon  instructed  the  Clerk 
to  enter  the  order  shewing  'Plaintiff  takes  non-suit.  *•«••  Foras- 
much as  the  matters  and  things  hereinabove  set  forth  do  not  fully 
appear  of  record,  the  defendant  tenders  this,  his  import  of  rroceedings 
in  ©aid  cause  and  orays  the  same  may  be  signed  and  sealed  by  the 
Judge  of  **aid  court,  pursuant  to  the  statute  in  such  case  made 
and  provided,  which  is  accordingly  done  this  6th  day  of  May,  A.   . 
1947. ■ 

H4  case  was  set  for  trial.  On  the  oreliminary  call  the 

attorneys  for  the  defendant,  John  ?.  8aroa,  endeavored  to  orocure 

a  short  continuance  on  the  ground  that  he  Uaros)  was  in  Boston 
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and  expected  to  return  to  Chieage  in  a  few  days.  Plaintiff1 a 
attorney  objected  and  the  court  denied  the  notion  for  a  continuance. 
Defendant's  attorney  then  urged  the  written  motion  theretofore  filed 
and  asked  the  court  to  find  that  the  matters  contained  in  oaragraohe 
2   to  6  of  the  "defence"  be  taken  as  true.   The  court  announced 
that  the  case  would  be  held  for  trial.   After  other  cases  were 
disposed  of,  the  case  was  called  for  trial.  Vefenaant's  motion  wss 
then  argued  at  length  by  the  respective  counsel,  whereuoon  the 
trial  Judge  stated  that  paragranhs  2  to  6  of  the  "defence"  contained 
allegations  of  new  affirmative  matters  and  he  sustained  defendant1 s 
written  motion.  Defendant1 a  counsel  then  presented  to  the  court 
for  signature  a  draft  order  readings  *?he  court  finds  that  paragraphs 
B,  3,  4,  §  and  6  of  the  Defense  of  John  p.  iaros  hare  been  admitted 
as  true  by  the  plaintiff.8  Plaintiff's  counsel  then  announced  that 
•Plaintiff  takes  a  nonsuit.*  Defendant's  counsel  opoosed  plaintiff's 
motion  for  leave  to  take  a  nonsuit  and  argued  that  the  motion  came 
too  late;  and  tnat  she  was  not  entitled  to  a  nonsuit  without 
prejudice,  the  trial  Judfje  then  decided  that  as  no  testimony  of 
witnesses  had  been  heard  that  plaintiff* s  motion  for  a  voluntary  non- 
suit was  not  too  late  and  that  he  would  allow  it.   Defendant's  counsel 
then  moved  that  &  draft  order  sustaining  his  motion  in  reference 
to  the  pleadings  be  signed  by  the  trial  Judge  and  eoread  of  reoord. 
The  trial  Judge  stated  that  since  the  plaintiff  wee  being  allowed 
to  dispose  of  her  case  by  taking  a  nonsuit  that  no  other  orders 
were  necessary. 

f  l]    Far.  2  of  Rule  26  of  the  Municipal  Court  of  Chicago  -^rovidee 
that  when  new  matter  by  way  of  defense  is  oleaded  in  an  answer,  a 
reply  shall  be  filed  by  the  olalntiff,  and  fefttmt  if  no  reply  is  filed 
the  new  matter  set  forth  in  the  answer  shall  be  deemed  admitted. 
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Paragraphs  2  to  6  cont&lnad  new  matter  and  sat  ur>  a  defense  to 
plaintiff's  notion.  The  oourt  properly  sustained  defendant's 
notion  to  find  that  the  truth  of  the  ultimate  facts  set  ut>  in 
these  paragraphs  of  the  "defence"  was  Emitted  by  plaintiff.  The 
case  vai  called  for  trial  and  plaintiff  insisted  on  the  case  toeing 
tried.   During  the  trial  the  oourt  listened  to  the  arguments  of 
counsel  on  defendant's  motion.   After  the  oourt  indicated  that  it 
would  sustain  defendant*©  motion,  Plaintiff  did  not  offer  or  geek 
leave  to  file  a  reoly  to  the  "defence".   Atmarently,  olslntlff  was 
satisfied  that  she  oould  net,  with  propriety,  file  a  reply  contro- 
verting the  affirmative  "defence*  so  stated.  The  truth  of  the  "defenoe 
being  admitted,  defendant  waff  entitled  to  Judgment. 

Under  the  circumstances  presented  by  the  record  plaintiff 
was  not  entitled  to  B  dismissal  without  prejudice.  Therefore, 
the  Judgment  of  the  Municipal  Court  of  Chicago,  entered  March  14, 
194?,  is  reversed  end  the  cause  is  remanded  with  directions  to 
sustain  defendant's  motion  that  the  truth  of  the  matters  alleged 
in  the  ^defence*  is  admitted,  and  to  enter  a  judgment  for  defendant 
John  1%  u&ros  and  against  plaintiff • 

jUi>aMi.fr  use 
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m,   JUSTICE  XILEY  DELIVERED  THE  OPINION  OF*  TBI  CilURT. 

This  is  a  replevin  action  to  recover  a  1940  Bulck  auto- 
mobile.  The  automobile  v«a  seleed  under  the  writ  Issued  and 
given  to  plaintiff.   Trial  ae  by  the  court  without  a  Jury  and 
right  of  possession  wae  found  to  be  in  defendant  r-alkowekl. 
Judgment  was  entered  aooordlngly  and  plaintiff  has  appealed. 

defendant  denied  plaintiff's  allegations  of  right  of 
possession  and  of  his  unlawful  detention.  He  averred  ownership 
through  a  good  faith  purchase  from  Milton  Neale  "who  had  title 
to  the  property.* 

At  the  tiae  of  the  trial  plaintiff  a  "beauty  oulturist,  • 
was  owner  of  a  1940  Bulck  whioh  she  had  ourchased  in  1944  for 
1,034. g§.  After  the  purchase  was  made  a  certificate  of  title 
Issued  to  her  out  of  the  Office  of  the  Secretary  of  3tate.  In 
December  194S  she  met  U'llliam  Jones.  The  payments  on  the  car  were 
then  completed.   3he  and  Jones  thereafter  became  en*»ged  to  be 
married.   In  February  1946  she  turned  a^ter   to  him  the  Bulck  and 
her  certificate  of  title  thereto.   About  Maroh  1st,  1946,  he  sold 
the  Buiek  to  Ne&le  for  500.  Jones  gave  Neale  a  bill  of  sale  and 
the  certificate  of  title.  Neale  refused  to  take  the  certificate 
unless  the  assignment  on  the  reverse  side  thereof  was  executed 
by  plaintiff,  whoa  he  knew  was  the  owner.  Jones  took  the 
certificate  away  and  when  it  was  returned  to  Neale  the  assignment 
here  wh&t  purported  to  be  Hattle  Hioe's  signature,   rhe  signature 
as  not  acknowledged  by  a  notary. 
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Neale  did  not  have  his  name  written  into  the  assignment 
»•?.  assignee,  tfhen  defendant  agreed  to  buy  the  Bulok,  he  and  Neale 
took  the  certificate  to  a  notary  public  for  acknowledgment  of  the 
signature  of  Hat tie  y?ioe.  The  notary  telephoned  plaintiff  and, 
thereafter,  acknowledged  the  signature,   efendants  name  wae 
Inserted  ae  assignee. 

Plaintiff  <?sys  that  she  received  none  of  the  money  which 
He&le  paid  Jones;  that  Jones  was  not  supposed  to  sell  the  ;  uick, 
but  was  to  have  it  appraised  for  ourposes  of   getting  a  new  ear; 
that  she  di<5  not  iinow  that  the  car  was  being  offered  for  gala, 
having  been  told  by  Jones  it  wae  at  a  dealer* s  and  that  if  a  new 
oar  was  found  »he  would  be  called  over  to  *eloae  the  deal*;  that 
she  gave  him  the  certificate  of  title  so  he  could  show  the  car 
waa  not  stolen;  and  that  she  broke  her  engagement  after  the  Suick 
was  sold,  bat  eontinuea  to  go  with  Jones  until  September  on  advice 
of  her  lawyer  so  that  Jones  could  be  apprehended, 

The  record  shows  no  demand  by  ol&lntiff  for  the  return 
of  the  oar  before  this  suit  was  instituted  October  11,  1846, 
though  it  does  show  that  lalkowskl  vae  sttmaoned  to  the  states 
Attorney1 s  office  in  September  1945  in  connection  with  the  arrest 
of  Jones.  We  infer  from  the  record  that  Hattle  Hlce  had  Jones 
arrested  in  September  1946  for  forgery  of  the  assignment  of  title. 

the  only  material  substantial  dispute  in  the  testimony 
is  upon  the  conversations  between  plaintiff,  defendant  and  the 
notary.   The  notary  testified  that  plaintiff  told  him  it  wastall 
right*  to  acknowledge  the  signature  because  she  knew  about  the  sale 
and  th&t  she  asked  him  to  have  defendant  call  her.  The  latter  says 
he  called  her  and  she  asked  him  only  what  he  paid  for  the  Buick. 
Plaintiff  gives  a  different  version. 

With  respect  to  the  first  disottte  we  cannot  <ay  that 
the  trial  judge,  who  saw  and  heard  the  witnesses,  should  have 
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acoepted  plaintiff1 s  version  Instead  of  defendant's  and  tfte  notary* s. 
i hough  It  is  strange  that  she  should  -ant  to  jtnow  what  defendant 
paid,  unlass  on  the  afleuamtion  th  t  he  vas  buying  froa  Jones.   It 
would  be  fair  for  the  oourt  to  infer  that  the  notary  would  not 
have  made  the  acknowledgment  nor  defendant  the  ourohase,  had  plain- 
tiff told  them  that  the  signature  was  not  hers  and  neither  it  nor 
f  the  sale  authorised.   The  oourt  wsa  free  to  make  reasonable  inferences 
from  the  unoont radio ted  testimony  of  plaintiff  concerning  the  reason 
why  she  delivered  the  car  over  to  Jones. 

The  question  before  us  Is  whether,  based  on  the  various 
inferences,  the  trial  oourt  made  a  correct  decision. 
Yi-.t/2         *»•  owner  of  goods  «aay  fey  his  conduct  tee  estopoed  froa 
denying  a  seller* &   authority  to  sell.  Sherer-Qlllett  Go.  v.  Long. 
318  111.  432;  Drain  v.  UtOrw^t  state  Sank.  303  111.  330}  fawoett 
v.  0 shorn.  32  in.  411;  Lambert  v.  P&bba.  302  111.  Aop.  400. 
Plaintiff  argues  that  even  if  defendant's  version  of  the  telephone 
conversation  1©  true,  there  is  no  estoppel  in  this  case.  'Mere 
possession  by  Jones  was  not  ©f  itself  sufficient  l&dlels  of  owner- 
ship. Fawoett  v.  Qefeerai  Finance  Oarp.  v.  ilarlok.  319  111,  ftpa.  98. 
In  addition  to  possession  of  th©  Buiek,  however,  plaintiff  gave 
Jones  the  certifies te  of   title.   3he  thus  enabled  him  to  offer  the 
car  for  sale  for  a  period  of  about  two  weeks  and  to  use  the  certificate 
of  title  in  selling  the  ear  to  Oalkowskl's  vendor. 

[fj  It  Is  true  that  the  one  invoking  the  estoppel  rule  amst  not 

have  aet«d  imprudently.  Fawoett  v.  Osborn.  32  111.  411.   defendant 
says  he  relied  uoon  Scale's  possession  and  the  aeelgnaent  bearing 
olalntlff*s  signature.   Probably  it  was  he  who  insisted  that 
the  assignment  be  validated  by  the  notary* s  acknowledgment. 
This  acknowledgment  mm  made  after  the  notary  talked  to  plain- 
tiff,  defendant  then  talked  to  her  and  she,   according  to 
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him,  did  not  disavow  the  :ale.   The  court  must  have  concluded  that 
defendant  wae  reasonably  orudent  in  the  transaction,   e  are  not 
here  oonoerned  with  the  relationship  between  Ntale  and  Jones.   It 
is  true  that  Neale  did  not  send  the  assigned  certificate  to  the 
Secretary  of  State  and  aoply  for  a  new  one.   Defendant  knew  this 
and  saw  that  Neale's  name  did  not  appear  as  assignee.   Defendant 
argues  this  was  a  mere  short  cut  custom  ordinarily  indulged  in 
like  transactions. 

Plaintiff  argues  th$t  defendant  should  have  noticed  the 
dissimilarity  in  the  signatures  on  the  f&oe  and  back  of  the  certifi- 
cate. This  nay  have  been  why  he  -anted  the  acknowledgment  and  the 
notary  wanted  confirmation  of  the  transaction.   ft  e  ale  bought  from 
Jones  at  a  figure  beneath  the  Q.P.A.  ceiling,   defendant,  however, 
paid  the  ceiling  price  and  whatever  inference  say  be  made  as  to 
Neale*s  notioe  is  not  valid  against  defendant. 

Yc  ~J     Plaintiff  repeatedly  argues  that  Meale  did  not  rely  upon 
Jones  as  owner.  We  do  not  see  how  this  helps  olaintlff  %:ainst 
defendant f     Moreover,  If  Meale  relied  upon  Jones*  agency  for  plaintiff 
and  she  confirmed  a  sale  by  him,  defendant *s  position  is  stronger. 
If  plaintiff  Disced  in  Jones"  hand  the  apparent  power  of  disposition 
of  the  Buick,  she  must  bear  the  loss  from  a  sale  to  an  eventual 
reasonably  prudent  purchaser .  ltd  need  not  find  that  defendant  was 
lnnoeent  of  all  imprudence  in  the  transaction.   e  think  that  the 
court  was  justified  on  this  record  in  finding  that  he  was  reasonably 
prudent  and  that,  as  between  him  and  plaintiff,  she  cannot  assert 
her  ownership. 

For  the  reasons  given  the  Judgment  is  affirmed. 
JtTPGMENT  AFFIRMED, 

,  P.J.  kSB   BUMs:,  J.  COHCUR. 
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MARION  G.    KUH8TMAMM, 

Plaintiff  -  Appellee, 

V.  CIRCUIT 

ROLAND  M.  KUKSTRANN,  ) 

j  COCK  COUNTY. 

Defendant  -  Appellant.   ) 

H  3 

MR.  JUSTICE  MUSI  DELIVERED  TBI 

This  is  an  action  for  divorce  on  the  ground  of  cruelty. 
A  decree  was  entered  in  plaintiff's  favor  February  SI,  1947. 
Defendant  duly  appealed  from  the  decree.  Thereafter  an  order 
was  entered  allowing  plaintiff  attorney's  fees  to  defend  the 
decree  on  appeal.  Defendant  has  also  appealed  from  tn.t  order. 

The  parties  were  married  June  SO,  1942.  One  child 
was  born  of  the  marriage.   They  lived  with  defendant's  parents 
until  late  August  or  early  September  1945.  During  that  period 
defendant  worked  as  ©  railroad  crossing  flagman.  His  hours  were 
from  7  A.  M.  until  3  P.  M.  He  earned  a  rout  >1S0  a  month. 
Plaintiff  worked  during  most  of  the  oeriod. 

Plaintiff  first  left  defendant  in  April  1945.  she 
returned  late  In  Jane  or  early  in  July.  3he  left  for  a  couple 
of  weeks  August  16th.  when  she  returned  they  moved  into  their 
own  home  in  Yorkvllle  near  Elohurat,  Illinois.  Plaintiff's 
parents  lived  two  doors  away.  Her  mother  visited  them  "praotioally 
every  day.*  The  final  separation  of  the  parties  was  in  December 
1945.  Plaintiff  sued  for  divorce  December  £S,  1945. 

The  complaint  alleged  plaintiff's  good  conduct  as  a 
wife  and  extreme  and  repeated  cruelty  by  defendant.  Defendant 
answered  denying  these  charges  and  alleged  adultery  on  the  r>ert 
of  plaintiff  and  her  desertion.   Plaintiff  replied  denying  adultery 
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and  in  the  alternative  aliased  condonation.   Defendant  rejoined 
denying  eondonation  and  alleged  plaintiff* e  continuous  misconduct 
until  their  separation. 

defendant  contends  that  the  decretal  findings  of  ->laln- 
tlff's  good  conduct  and  defendant1!?  cruelty  and  against  the 
affirmative  defense  of  adultery  are  contrary  to  the  manifest 
weight  of  the  evidence;  that  if  there  was  eondonation  it  was 
repudiated  by  her  subsequent  conduct;  and  that  the  allowances  of 
alimony,  medical  expenses!  and  attorney's  fees  were  not  Justified* 

la  support  of  the  complaint,  plaintiff  testified  that 
the  first  Sunday  in  May  1948  defendant  ©truck  her  and  wrenched  her 
shoulder;  that  October  20,  1945  he  slapped  her  face  causing  it  to 
•well;  and  that  December  S,  1945,  he  shoved  ana  struck  her.  She 
says  she  left  him  in  April  when  he  insult  d  her  and  she  slapped 
his  face.  The  alleged  cruelty  In  May  she  ©aid  took  place  at 
her  mother-in-law's  when  she  returned  to  resaove  some  personal 
papers,  about  which  a  dispute  arose.  Her  ssother  testified  that 
plaintiff  returned  oryiag  and  had  a  dislocated  shoulder  and  said 
that  defendant  had  hurt  her.   4  doctor  testified  that  in  the 
latter  part  of  May  1*41  he  treated  plaintiff  for  bruises  and 
swelling  of  the  shoulder  and  thst  plaintiff  told  him  that  her 
husband  struck  her.  Plaintiff1 •  father  said  that  she  wa©  at  his 
home  in  May  and  recalled  the  doctor  being  there. 

Plaintiff  testified  that  October  20,  1945  in  a  dispute 

over  defendant's  failure  to  take  her  out,  she  accused  him  of  being 

insanely  Jealous  and  he  struck  her  with  the  back  of  his  hand*  Rer 

and 
mother  and  father  said  they  «aw  her  after  the  quarrel; /that  she 

was  crying  and  her  face  was  swollen.  The  mother  said  the  next  day 

plaintiff  told  her   defendant  had  struck  her.  About  December  1, 

1945,  plaintiff  became  ill  and  her  father  oame,  wrapped  her  in 

blankets  and  brought  her  to  his  home  for  a  week.  Plaintiff  says 
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that  the  night  she  returned  and,  while  still  111,  defendant  r. truck 

her  because  she  refused  to  submit  to  Intercourse* 

The  testimony  of  ftp.  Outamer  end  nlalntlff^e  parents  as 
to  her  facial  anpearanoe  In  Me.y  and  October  was  sdoiisslblo. 
Bcrdcll  v.  Bord-cll.  80  111.  604.   There  was  no  showing,  however, 
that  plaintiff's  statements,  as  to  the  causes  of  her  ohyeicsl 
appearance,  were  spontaneous  end,  consequently,  they  were  not 
admissible.  Ryan  v.  ^raa.  321  111.  App.  46?. 

Defendant  had  the  Purden  of  proving  the  affirmative  defense 
of  adultery.  The  chancellor  found  that  the  defense  was  without 
merit  under  the  evidence.   Defendant  denied  mistreating  plaintiff 
on  any  of  the  occasion*  referred  to.  He  paid  he  did  not  remember 
plaintiff1 s  parents  being  at  the  Kanetoann  home  October  20,  1945. 
defendant  £«ys  that  they  got  along  veil  until  the  end  of  -arch 
1945,  and  that  their  trouble  began,  when  dtwg*  ^trelka  returned 
from  an  Army  camp  on  furlough.  He  attributed  all  the  marital 
difficulties  to  plaintiff's  affair  with  eorge  Strelka  with  whoa 
he  charged  she  committed  adultery. 

Strelkm  was  a  aoldier  and  during  the  oeriod  of  time 
involved  in  this  ease  was  locals  a.  at  a  camp  near  Pratt,  Kansas. 
Me  had  visited  the  parties  during  their  marriage.  Defendant  testi- 
fied that  his  wife  went  ©ut  vith  : eorge  on  tfsreh  28  and  29,  when 
the  latter  was  on  furlough;  th»t  thereafter  she  told  him  she  loved 
ieorge  and  wanted  ©  divorce  and,  that  to  orove  her  love,  she  showed 
him  letters  written  to  George  during  March.  He  eaid  that  the 
disputes  about  ; eorge  kept  up  during  the  next  several  months;  that 
June  25  his  wife  left  home  and  remained  away  until  July  4;  that 
she  told  him  she  had  been  out  with  George  and  asked  him  what  he 
would  do  if  she  had  a  baby  by  0 eorge;  and  th*t  he  continued  to 
live  with  her  thereafter  on  h^r   oromlee  th*  t  she  would  be  good* 
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Plaintiff  was  working  at  the  Jefferson  Ueotrio  Company 
and  on  V-J  day,  August  15,  1945,  had  received  her  oay  check.   She 
left  home  for  about  two  weeks.   Defendant  ays  she  told  hi*  she 
was  going  on  a  vacation  before  taking  up  housekeeping  In  their  own 
home.   Plaintiff  says  she  left  after  a  disagreement  with  defendant 
about  not  going  out.  After  leaving  a  note  for  him  whioh  expressed 
devotion,  she  took  a  train  to  Kenosha  where  she  wired  him  not  to 
worry,  and  again  expressed  love.  After  sending  the  wire,  she 
returned  to  Chicago  and  took  a  train  for  Pratt,  Kansas.  She  Uvea 
there  in  the  hotel  in  a  room,  under  registration  by  trelka  as 
"Mr.  and  Mrs.  Oeorge  strelka."  Plaintiffs  mother  reoorted  nlain- 
tiff's  absence  during  this  period  to  the  police*  otrelka  denied 
that  he  and  plaintiff  had  had  sexual  intercourse.  Plaintiff  and  he 
say  that,  outside  of  an  hour1©  visit  in  the  lobby  when  she  arrived, 
he  did  not  see  her  la  the  hotel.  Ho  «&ys  he  saw  her  daily  for  about 
an  hour  at  the  railroad  station,  trying  to  arrange  her  transportation. 
Plaintiff  says  she  sent  the  wire  to  defendant  from  iUnoaha  because 
she  feared  him}  that  while  In  Kansas  she  did  not  try  to  comaunle&te 
la  any  way  with  defendant  to  see  how  her  son  was;  and  th&t  she  spent 
one  eveaahg  there  caring  for  the  baby  of  a  soldier's  wife  "because 
1  missed  my  little  guy  something  terrible.* 

Defendant  e?ays  that  plaintiff  admitted  adultery  with 
StMka.  She  denies  this,  saying  she  admitted  visiting  him  but  that 

trelka  acted  as  a  gentleman  and  she  was  not  ashamed,   defendant 
incurred  plaintiff* e  wrath  by  telling  her  trelka  did  not  love  her 
and  only  "wanted"  her  for  a  woman  and  *for  one  ourpose."  Ihere 
are  several  highly  amorous  letters  in  evidence.  There  is  dispute 
about  the  authorship  and  genuineness.  They  purport  to  be  between 
plaintiff  and  3 troika,  written  after  his  furlough  visit  to  Chicago 
in  late  March  1945.   Defendant  suggewts  that  all  but  one  of  the  writings 
are  copies  of  letters  which  plaintiff  sent  to  B trelka.  Plaintiff 
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says  tut  letters  ars  not  genuine  and  suggests  trlokery  by  defendant. 
•>'e  think  there  is  little  room  for  doubt  that  :trelk&  wrote  the 
letter  introduced  bearing  his  signature.   He  both  admitted  and 
denied  writing  it  to  plaintiff.   It  was  written  in  ©are  of  her 
mother1 s  home.  Plaintiff's  »revioua  attorney  ?aid  that  in  her 
presenoe  his  partner  told  him  that  she  had  "broken  down  and  admitted 
that  it  is  her  signature"  on  one  of  the  letters  of  Maroh  30.  She 
denied  they  were  in  her  handwriting.  Strelka  said  he  knew  her 
handwriting  because  he  had  received  letters  written  by  her.   -hen 
shown  these  writings  he  said  he  could  not  tell  whether  they  were 
in  her  handwriting.   In  view  of  the  testimony  about  the  relation- 
ship between  plaintiff  and  strelka  at  the  time,  we  need  go  no 
further  than  to  say  that  it  is  reasonable  to  conclude  the  letters 
are  copies,  or  originals  of  letters  actually  sent  to  strelka. 

Plaintiff  and  Strelka  testified  in  pre-trial  depositions 
that  she  did  not  visit  him  at  Pratt,  Kansas.   She  testified  then 
that  she  spent  the  time  In  hiding  at  her  sister's.   Mi  the  trial 
both  readily  admitted  that  they  had  testified  falsely  under  the 
depositions.  They  said  their  then  attorney  advised  them  to  testify 
falsely  because  no  one  would  believe  the  truth  about  her  visit 
to  Pratt,  Kansas.  The  attorney  denied  giving  the  advice. 

In  addition  to  the  foregoing  testimony  defendants  family 
doctor,  who  delivered  both  defendant  and  the  son  of  the  parties, 
testified  that  plaintiff  in  April  1943  said  she  did  not  love 
defendant  any  longer  and  vented  to  divorce  him.  Plaintiff  denied 
making  the  statement.  Her  father  testified  that  nlaintiff  vmi  a 
model  wife  and  defendant  a  model  husband. 

defendant  admitted  living  with  olalntiff  as  her  husband 
after  seeing  letters  from  rtrelka  tc  nlaintiff  and  after  she, 
according  to  him,  admitted  her  ee*ual  relations  with  ?  trelka.  He 
testified  that  in  February  1946,  after  their  final  separation, 
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he  saw  itrelka  leaving  plaintiff *e  home,  via  th*  back  door,  after 
midnight.  On  motion  of  olaintiff's  counsel  this  testimony  vat 
sfrieken,  the  grounds  oeing  thu t  there  were  no  "dates  or  anything 
else  regarding  the  charges."  This  was  error.  The  natter  was  in 
the  answer,  but  if  it  had  not  been,  the  court  should  have  denied 
the  motion.  Oilman  v.  Oilman.  366  111.  176.  Plaintiff1 s  mother, 
however,  later  denied  this  testimony  by  defendant* 

The  court  found  that  plaintiff  had  oroved  her  charges 
and  that  the  defenses  asserted  were  without  merit.   Implicit  in 
these  are  that  plaintiff  proved  extreme  and  repeated  cruelty;  that 
the  defense  of  recrimination  through  adultery  asserted  by  defendant 
was  without  saerlt;  that  defendant  condoned  oialntiff'a  adultery, 
if  there  was  adultery;  and  that  plaintiff*:*  subsequent  conduct  did 
not  revoke  the  condonation.  The  parties  agree  that  the  Pivorce 
Act  should  receive  a  strict  rather  than  liberal  construction;  that 
the  ground  for  a  divorce  must  be  fully  proven  by   reliable  witnesses; 
and  that  the  chancellor* s  findings  should  not  be  disturbed  unless 
against  the  manifest  weight  of  the  evidence. 

Assuming  that  olaintiff  had  proven  the  s#fg  of  cruelty 
In  May  and  October,  satisfactorily,  she  continued  thereafter  to 
live  with  defendant  until  she  left  him  December  9th,  according  to 
her,  or  December  17th  according  to  him.  Assuming  she  had  been 
guilty  of  adultery  with  itrelka  in  Kansas  during  August,  defendant 
admits  that  with  this  Smowledge  he  continued  to  live  with  her 
until  their  separation.  Thus,  each  condoned  the  other's  misconduct, 
subject  to  future  good  conduct.  Ker  ease  then  rests  uoon  her 
proof  thst  in  December,  after  she  returned  from  her  parent's  home, 
he  struck  her  when  she  refused  to  submit  to  him  because  ot   illness. 
Proof  of  this  would  revive  the  previous  acts  as  grounds  for  divorce. 
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Defendant  admits  thwt  the  night  In  question  they  slept  apart.   This 
was  not  because  of  any  dienute,  he  Insists,  but  Decease  she  was  ill* 

There  Is  no  corroboration  of  this  charge  of  cruelty.   s 
reoognixe  the  difficulty  of  sur>r>ortlng  charges  of  this  kind. 
Nevertheless  on  the  record  before  us  we  hold  that  the  finding  that 
plaintiff  has  set  her  burden  of  proving  this  charge  is  against  the 
manifest  weight  of  the  evidence. 

In  view  of  our  conclusion  we  shall  not  pass  upon  the 
contentions  of  defendant  with  respect  to  the  allowances  of  alimony, 
medical  expenses  and  attorney's  fees  in  the  trial  court.  The 
court  allowed  plaintiff  3250  to  defend  her  decree   on  this  anneal. 
Defendant  does  not  dais  the  allowance  Is  excessive.  He  argues 
that  there  was  no  hearing  upon  which  to  base  the  allowance  and  that 
plaintiff  should  pay  her  attorneys. 

The  allowance  is  oermissitol©  under  Section  15  of  the 
Divorce  A*t,  Chap*  40,  Par*  16#  111.  Rev,  State.  Barrett  v.  Barrett. 
341  111.  238}  173  B.  1,  107,   *«  think  that  the  testimony  heard  in 
February  1947  *ras  sufficient  basis  for  the  allowance,  if  oroper, 
early  in  M&roa.  Defendant  refers  ue  to  the  |»O0  paid  by  plaintiff 
to  her  first  attorney  In  the  oase,  and  the  moneys  expended  for  her 
trip  to  Kansas,  showing  her  financial  ability,  these  may  have 
depleted  her  funds  so  as  to  make  the  allavanoa  necessary.  Ke  refers 
us  to  her  work  record  and  says  there  Is  nothing  to  show  she  is  not 
now  able  to  work* 

Plaintiff  testified  she  had  no  ineoue;  that  she  was 
living  with  her  parents  and  not  paying  for  room  or  board;  aad  that 
she  had  worked  for  9  months  of  1946  at  Western  Electric  0o.t   taking 
homie  an  average  of  831  per  week.   Defendant  testified  he  earned 
about  $160  monthly,  and  about  76  a  year  from  music J  and  has  assets 
of  two  425  war  bonds.  Re  oaid  HO  a  week  to  his  parents  for  board 
and  room.  W$   see  no  reason  to  disturb  the  allowance* 
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For  the  reasons  given  the  divorce  deoree  is  reversed 

end  the  oause  ie  reaanded  for  further  proceedings,  and  the  order 

allowing  olaintiff*e  attorneys  fees  to  defend  the  deoree  on 

this  appeal  is  affirmed. 

THE  ORDER  FOH  ATTORNEYS  FE£S  SB  AFFIRMED, 
THE  DECREE  FOH  DIVORCE  IS  REVERSED  AND  THE 
CAUSE  :1KRAN9EDt 

LEWEt  P.J.  MB   §BRXE,  J.  CONCUR. 
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MR.  JUSTICE  KIUSY  DKLIV  PINION  Of  THE  COURT. 

This  is  an  action,  on  an  account  stated,  for  the  balance 
due  of  4415.11  upon  the  sale  of  engineering  eauioment.  The 
defendant  Dowdle  Company  brought  the  Engineering  Qoaoany  into  the 
case  through  a  Third  Party  claim  under  Rule  25  of  the  Municipal 
Court.  The. issues  made  on  the  Third  Party  claim  were  tried  by 
the  court  without  a  jury  and  resulted  in  a  finding  and  judgment 
for  Powdle  Company  for  5,200.   The  Engineering  Company  has  appealed* 

The  .engineering  Company  mat  the  nrime  contractor  for 
the  &&nkake<s  Ordnance  Works,  a  United  States  Oovernment  war  project, 
from  September  1£,  1940  to  July  15,  1944.   Dowdle  Company  was  a 
subcontractor  for  the  sewage  and  drain  work.  In  its  Third  Party 
claim,  the  Dowdle  Company  alleged  that  the  [Engineering  Company 
borrowed  and  used  two  of  Dowdle  Company's  sneumatie  pumas  and  hose 
connections,  etc.;  that  the  Engineering  Company  agreed  to  pay  a 
reasonable  charge  for  the  u»s;  that  a  reasonable  rental  was  ^104.67 
per  month;  and  ths-t  there  was  due  the  Dowdle  Company  for  the 
rental  of  the  pumps  05,358.17.   In  the  *>owdle  Company1  s  original 
Third  Party  claim,  it  alleged  that  the  hglneering  Company 
"possessed  itself  of  the  pumps  and  aporoprieted  the  same  to  its  own 
use."  The  props,  subject  of  the  claim,  are  described  as:   *1  AD 
1  ittaphraa  Nova  Pump  *  *  *  Serial  No.  A,  61960  *  ■  •  1  -  2"  Homelite 
?vapt   Serial  No.  22154.* 
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The  Engineering  Company  answered  through  the  United 
states  District  Attorney  that  it  did  not  borrow  or  use  the  oumps 
end  that  it  w&e  not  liable  for  any  rent  on  account  thereof.  It 
averred  that  iiowdle  Company  under  its  subcontract  was  required  to 
submit  its  claim  to  an  arbitrator  and  that  It  had  not  done  so.  In 
answer  to  interrogatories  filed  by  iiowdle  Company,  the  engineering 
Company  stated  that  it  operated  25  to  45  r>umps  on  the  project; 
that  when  it  vacated  the  premises  It  tamed  aver  to  the  United 
Stetee  engineers  all  of  the  equipment  used  by  It;  that  the  equip- 
ment wis  not  inventoried;  and  that  it  did  not  have  ooseeeeion  of, 
nor  relinquish  to  the  Engineers,  the  Oewdle  Company  nuaps* 

It  was  stipulated  that  the  amount  of  the  Judgment  was 
eoaputed  upon  the  50  month  interval  between  Bowdle  Company1 s  loss 
of  the  pumps  and  the  date  it  was  notified  that  the  pumps  wars 
available,  and  upon  the  rentel  basis  of  104  per  aonth. 

Pl&intiff1®  suit  «as  filed  August  16,  1943.  It  stated 
that  the  equipment  was  sold  October  29   and  November  E4,  1941.  The 
pumps  were  brought  to  the  projeot  about  September  8,  1941  and  were 
missed  the  week  end  of  Getober  12th.  There  were  b&l   square  ailes 
of  construction  in  progress  at  the  project  at  the  time.  It  was 
a  70  to  80  million  dollar  projeot.  There  were  87  subcontractors, 
fho  Engineering  Company  turned  over  equipment  to  the  A^my  Engineers 
when  there  was  so  longer  use  for  it.  It  turned  the  olant  over  to 
the  United  States  War  Department.   The  3ut>ont  Company  thereafter 
operated  the  plant.  It  in  turn  relinquished  it  to  the  war  Department, 
Finally,  the  United  states  Rubber  Company  obtained  the  olant  from 
the  war  Department.  That  Comoany  found  the  pumps  April  1,  1944, 
when  it  took  possession* 

The  engineering  Company  contends  th~t  Dowdle  Company 
did  not  prove  the  lost  pumps  were  part  of  the  "goods*  subject  of 
plaintiff1 t  Statement  of  Claim  so  as  to  come  within  the  requirement 
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claim  of  the 
of  the  Third  Party  Rule;  that  the/Dowdle  Coaoany  exceeds  the  plain- 
tiff's claia  and  is,  therefore,  a  different  suit;  tht it  It  did  not 
prove  the  engineering  Coapany  appropriated  the  puape  to  Its  own 
use;  that  the  Judgment  is  faulty  in  that  It  lneludes  an  award  for 
the  Hoaellte  Pump  when  there  is  no  evldenoe  that  the  Engineering 
Gomoany  ever  had  possession  of  It;  and  that  the  Judgment  it  excessive* 

In  its  brief  Dovdle  Company  accents  the  Engineering 
Company's  statement  of  the  case.   It  vae  stated  that  the  ouaps  in 
euestion  were  brought  on  to  the  project  about  September  6,  1C41, 
and  were  lost  the  week-end  of  October  12th.  The  record  shows  the 
delivery  by  olalntiff  of  the  nuaps  September  6th.  Plaintiffs  suit 
it  based  on  sal©g  dat#d  thereafter.  The  Engineering  Coapany  argues 
accordingly  th&t  the  subject  asatter  is  not  the  same.  Plaintiff #s 
claim  is  for  value  of  the  puaps  or  1415.11,  while  the  Dowdle  Company1 s 
claia  is  for  a  far  greater  amount  of  rental.  The  Engineering  Company 
Insists  this  shows  a  different  suit,  we  have  not  been  shown  that 
these  contentions  were  made  at  the  trial  nor  specified  in  the  motion 
for  a  new  trial,  the  oontentlons  are,  therefore,  not  before  us* 

The  Dowdle  Company's  material  clerk  In  charge  of  K^ulpaent 
testified  that  after  the  loss  of  pumps  was  discovered,  he  reported 
the  fact  to  the  Superintendent  of  the  Engineering  Company;  that 
about  ten  Aafi  later  he  «sw  the  $ova  »uar>  in  the  repair  department 
of  the  Engineering  Company,  bearing  the  lstter,s  stencil  0OIS   351; 
that  he  went  for  a  truck  to  remove  the  pump  and  when  he  returned, 
the  puap  was  gone;  that  he  reported  this  fact  to  the  Superintendent 
who  said  he  would  try  and  locate  the  cusp;  and  that  no  other 
contractor  used  the  liftglneerlng  Company  repair  shop.  T.  P.  Dowdle 
testified  that  the  rental  value  of  the  pumps  and  fittings  was  104 
per  month  under  the  O.p.A.  regulations  at  the  tlae;  that  he 
obtained  the  pumps  on  a  rental  basis;  that  he  Intended  to  use  thea 
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only  •  sonth;  and  that  when  he  could  not  return  then  he  had  to  pa/ 
the  sale  price.  He  reoorted  the  losses  to  the  r-ngineering  Compeny 
and  demanded  the  return  of  the  nuaos. 

The  engineering  Company* s  general  superintendent  testified 
that  the  equipment  used  on  the  project  belonged  to  the  United  Itatee; 
that  the  Company  used  50  to  75  pumps  of  the  same  type  as  the  -ovdle 
Company  Nova  pump;  tht  they  used  no  Homelltf-  p«B»;  that  the 
difference  between  the  Jowdle  pumps  and  the  Government  pumps  waa 
that  the  former  had  pneumatic  tires;  that  th*  Lngineering  Company 
did  not  oheo  the  subcontractors  enuioment  since  it  was  not  responsible 
therefor;  that  it  marked  its  equipment  0  £  to  indicate  "owned 
equipment*;  that  there  were  not  enough  ouraps  to  warrant   c  B  331; 
that  a  w&toh  was  kept  for  the  ouaps  when  the  equipment  was  turned 
over;  sr.d  tfc»t  the  a^ay  Engine  ere  knew  of  the  loss  of  the  rtumps. 

Pictures  taken  of  "he  Hove  pumps  in  December  1845  are  in 
evidence.  Defendant1 s  witae**  who  amused  the  making  of  the  photographs 
says  there  was  so  0  ©  £  331  on  the  pump  and  no  indication  that  a 
number  had  been  stencilled  thereon.  Me   said  h©  was  an  officer  of 
the  United  States  Army  Ordnance  department  i*otor  Transportation 
Division;  that  he  knew  the  values  of  engineering  equipment;  and  that 
the  value  of  the  SSova  pump,  exeluelve  of  connections,  was  205,  and 
the  Homelite  #210,  at  the  time  of  the  loss. 

It  will  be  seen  that  there  is  no  evidence  that  the  engineering 
Company  had  the  Moiaelite  Pump  in  its  possession,   there  is  none  that 
the  couplings  or  hose  connections  or  a  tarpaulin  were  in  its  possession. 
The  testimony  with  regpeet  to  the  photographs  does  not  aid  owdle 
Company  in  this  reapeet.  Dow&le  Company  does  not  raeet  the  Engineering 
Company1 s  contention  that  the  Judgment  should  be  reversed  inasmuch 
as  there  is  no  way  to  allocate  the  damages  between  the  Nova  and  the 
Homelite  pumps.  *•  cannot  assume  from  testimony  that  the  Jigineering 
Company  had  possession  of  the  Have  ournn,  that  it  also  had  poeseeeion 


.1*  *«rt*  bit*    jKJno/t   «  x*n« 
UP***  »Ot   i»&/*ne»fc  *8ft 

■  .  ' 

: 
I 

: 
: 

. 


I 

of  the  Homellte.  Certainly  we  cannot  olaoe  on  tbet  assumption 
the  further  assumption  that  It  used  the  Homellte  oump.  There  1b 
no   Justification  for  a  finding  or  award  as  to  the  Homellte  oumo. 
Plaintiff's  witness  testified  he  saw  the  ttova  oump  narked  0  I  331 
in  the  repair  department  of  the  Engineering  f;omt>any  about  10  days 
after  the  loss,  This  wlftness  was  not  seen  by  the  court  but 
defendant  stimulated  to  have  his  testimony  read.  His  testimony 
is  refuted,  not  clr«etly,  by  the  various  records  of  the  engineering 
Company  and  the  United  States  Army  Ordnance  department;  circumstances 
of  the  relation  between  the  Engineering  Company  and  the  Army 
Engineers;  and  the  testimony  of  the  Army  Officer  respecting  the 
photographs.  A  letter  introduced  by  plaintiff,  written  by  a  rfar 
department  Ordnance  officer  aays  that  the  records  reveal  no  marking 
sueh  as  Q   £-331, 

Engineering  Company  admits  the  .-jumps  were  and  are  the 
property  of  Sowdle  vompapy,  St  does  not  dispute  that  a  Bailment 
arose  between  it  and  Bowdle  Somsany.  Its  nositlon  is  that  it  did 
not  have  possession  of,  and  did  not  use,  the.  pumps  and,  therefore, 
oould  not  return  them.  Both  parties  eite  Cottrell  v.  c-erson.  371 
111.  174.  There  equipment,  pledged  for  accrued  rent,  v&a  wrongfully 
withheld  and  used  by  the  landlord.  Thm  court  paid  that  damages 
for  use  of  urot>erty  detained,  in  excess  of  the  value  of  the  prooerty, 
have  been  sustained.  Sut  a  forth  coming  bond  under  the  Replevin 
Statute  was  there  involved.  4  different  situation  Is  ^resented  here. 

There  is  no  testimony  whatever  th:  t  "he  engineering 
Soao&ny  had  possession  of  the  Hoaelite  pump  nor  of  the  couplings 
or  hose  connections.  Tet  testimony  of  the  rental  value  of  these 
items  is  in  evidence.  There  is  no  testimony  th&t  the  Engineering 
Company  had  oossesslon  of  a  lost  tarpaulin,  yet  there  is  testimony 
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of  its  value.   >•  believe,  moreover,  that  the  finding  ®*  possession 
end  use,  especially  the  latter,  of  the  Nova  oump  Is  against  ths 
manifest  weight  of  the  evioenee  presented  by  defendant  and  to 
some  extent  by  plaintiff. 

Tor  the  reasons  given  the  Judgment  Is  reversed  and 
the  cause  Is  remanded  for  further  proceedings. 
VailS  AMD  RSMA1I&K9. 

U   ,  ».#.       '-■■•■-,    J*  COHOUR. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
FEBRUARY  TERM,  A.D.  1948 


Term  No.  47023 

ANITA  DIETZ, 

Plaint iff -Appellant, 

vs. 

THE  FIRESTONE  TIRE  & 
RUBBER  COMPANY,  a 
Corporation 


Agenda  No.  17 


Appeal  from  the 

Circuit  Court  of 
St.  Clair  County 


Defendant-Appellee.   ) 


CULBERTSON,  P.J. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court  of 
St.  Clair  County,  Illinois,  entered  by  the  Court  below  against  the 
Plaintiff -Appellant,  ANITA  DIETZ  (hereinafter  called  plaintiff)  and 
in  favor  of  Defendant-Appellee,  THE  FIRESTONE  TIRE  &  RUBBER  COMPANY, 
a  Corporation  (hereinafter  called  defendant).   On  trial  of  the 
cause  in  the  Court  below  a  jury  had  found  the  defendant  guilty  and 
had  assessed  damages  at  $600c00.   Thereafter  the  Court  entered  judg- 
ment against  the  plaintiff  on  the  motion  of  defendant  for  judgment 
notwithstanding  the  verdict  and  it  is  from  this  judgment  of  the 
Circuit  Court  that  this  appeal  is  prosecuted. 

The  action  arose  by  reason  of  injuries  sustained  by  plain- 
tiff, presumably  caused  because  of  an  accumulation  of  ice  on  the 
sidewalk  in  front  of  the  property  leased  by  defendant.   The  original 
complaint  charged  negligence  on  the  part  of  the  City  of  Belleville 
and  certain  other  individual  defendants,  in  addition  to  the  defend- 
ant, The  Firestone  Tire  &  Rubber  Company.   It  was  alleged  that 
defendants  were  guilty  of  combined  acts  of  negligence  in  maintain- 
ing a  downspout  which  permitted  water  to  be  discharged  upon  the 
public  sidewalk  and  a  portion  of  the  driveway  and  premises  occupied 
by  defendant,  The  Firestone  Tire  &  Rubber  Company.   It  was  alleged 


that  the  water  accumulated  in  a  depression  in  the  sidewalk  where  it 
became  frozen  and  created  a  hillock  or  bulge. 

On  trial  of  the  cause  the  evidence  simply  tended  to  show 
that  there  was  no  crack  or  uneven  sidewalk  in  front  of  the  premises 
occupied  by  the  defendant,  and  there  was  no  noticeable  depression 

in  the  sidewalk  in  front  of  the  premises.   The  sidewalk  was  built 
in  the  fall  of  1945  and  has  a  slightly  slanting  character,  toward 
the  curb,  because  there  was  a  wide  drive  from  Main  Street  into  the 
filling  station  run  by  defendant.   The  general  slope  of  the  side- 
walk the  greater  part  of  the  way  is  to  permit  automobiles  to  go  in 
and  out  of  the  filling  station.   It  was  shown  by  the  evidence  that 
the  water  from  the  downspout  was  discharged  onto  the  ground  about 
six  inches  from  the  front  of  a  building  belonging  to  other  individ- 
uals than  the  defendant,  The  Firestone  Tire  &  Rubber  Company.   The 
downspout  was  not  on  the  property  under  control  of  defendant,  The 
Firestone  Tire  &  Rubber  Company.   The  water  from  the  downspout 
simply  spread  out  and  moved  across  a  portion  of  the  sidewalk  under 
the  control  of  the  defendant,  The  Firestone  Tire  &  Rubber  Company. 
There  was  no  indication  that  there  was  any  piled  ice  on  the  sidewalk 
nor  any  clump  of  ice,  but  the  only  evidence  was  that  ice  had  been 
formed  from  snow  and  that  after  plaintiff  fell  on  the  sidewalk  she 
pushed  the  snow  off  the  ice  and  discovered  that  there  was  ice  at 
that  point.   Defendant  had  filed  the  usual  motions  for  directed 
verdict,  upon  which  the  Court  had  reserved  its  ruling.   As  indicated 
previously,  the  jury  found  in  favor  of  plaintiff  and  assessed  her 
damages  at  $600.00.   Upon  the  motion  for  judgment  notwithstanding 
the  verdict  and  for  a  new  trial  by  the  defendant  the  Court  allov/ed 
the  motion  for  judgment  notwithstanding  the  verdict  and  entered 
judgment  in  favor  of  defendant  and  as  against  plaintiff  for  costs. 
Plaintiff  filed  a  motion  for  judgment  on  the  verdict,  but  did  not 
file  a  motion  for  new  trial. 

As  the  Courts  have  repeatedly  announced,  a  motion  to  direct 
a  verdict  or  for  a  judgment  notwithstanding  the  verdict  should  be 
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allowed  when  all  of  the  evidence  is  considered  with  ill  reasonable 
inferences  to  be  drawn  therefrom  in  its  aspect  most  favorable  to  the 
party  against  whom  the  motion  is  directed,  and  that  if  there  is  then 
a  complete  failure  to  prove  one  or  more  of  the  necessary  elements  of 
bhe  case,  such  a  motion  can  be  allowed  (1947  ILLINOIS  REVISED 
STATUTES,  Chapter  110,  Paragraph  259.22;  CARRELL  vs.  M.Y.C.  R.h.  CO. , 
384  111.  599,  603) . 

In  the  instant  case,  before  plaintiff  was  entitled  to  re- 
cover it  was  necessary  that  she  establish  that  there  was  an  obstruc- 
tion in  the  pathway,  or  a  condition  which  was  of  such  magnitude  as 
to  be  dangerous,  and  that  the  particular  obstruction  or  condition 
caused  her  to  fall  and  that  the  obstruction  or  condition  was  on  the 
pathway  for  such  a  period  of  time  that  defendant  should  have  had 
reasonable  notice  of  it  being  there  so  that  defendant  could  have 
removed  or  otherwise  protected  as  against  the  obstruction  or  condi- 
tion (TKIEN  vs.  CITY  OF  BELLEVILLE.  331  111.  App.  337,  345;  BOEDER 
vs.  CITY  OF  HARVEY.  251  111.  228). 

In  the  case  of  LQYD  vs>  CITY  OF  EAST  ST.  LOUIS,  235  111. 
App.  353,  at  page  357,  the  Court  stated  that  vhile  an  abutting 
property  owner  cannot  be  forced  to  keep  the  sidewalk  adjoining  his 
property  free  from  ice  and  snow  he  would  be  held  responsible  for  a 
dangerous  condition  which  was  directly  caused  by  him.   In  the 
instant  case  there  was  no  evidence  of  any  direct  causation  by  defend- 
ant, The  Firestone  Tire  &  Rubber  Company,  and  no  showing  of  any 
facts  sufficient  to  establish  constructive  notice  or  actual  notice 
of  a  dangerous  condition  of  the  sidewalk  so  far  as  the  defendant 
was  concerned.   The  testimony  of  the  plaintiff  was  that  she  herself 
saw  no  unusual  condition  of  the  sidewalk  even  though  there  was  only 
a  scum  of  snow  at  the  point  and  there  was  no  showing  that  the  ice  at 
the  place  where  plaintiff  fell  was  greater  or  different  in  magnitude 
then  elsewhere  in  the  City.   There  were  no  "hillocks  or  ridges" 
which  would  necessarily  render  passage  along  the  walk  dangerous 
(TKIEN  vs.  CITY  OF  BELLEVILLE,  supra;  BARKER  vs.  CITY  OF  ROCKFORD, 


239  111.  App.  528,  531;  METZGEfi  vs.  CITY  OF  CHICAGO,  103  111.  App . 
605,  608). 

Under  the  facts  and  circumstances  in  the  instant  case,  in 
view  of  the  failure  of  plaintiff  to  show  specifically  either  that 
the  dangerous  condition  was  kno wn  or  should  have  been  known  to  defend' 
ant,  or  that  it  had  a  special  and  dangerous  character  such  as  being 
accumulated  in  hillocks  or  ridges,  so  as  to  put  defendant  on  actual 
or  constructive  notice  of  a  condition  which  was  different  than  that 
which  obtained  generally  in  the  City,  the  Court  below  properly 
allowed  the  motion  for  judgment  notwithstanding  the  verdict.   The 
judgment  of  the  Circuit  Court  of  St.  Clair  County  is,  therefore, 
affirmed. 

Judgment  affirmed. 
Justice  Bardens  concurring 
Abstract 
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Gen.  No.  10159  In  ThR 

APPELLATE  COURT  OF  ILLINOIS 
Seconl  District 
May  Terra,  A.  D.  1947 


ROSE  KARLOCK,  Administrator  of  the 
Estate  of  Fr->nk  Karlock, 
Deceased, 

Plaintif f-Aopellee , 


▼  e 


NETY  YORK  CENTRAL  RAILROAD  COMPANY, 
A  Corporation, 

Def endant-Aopellant . 


Appeal  from 

The  Circuit  Court  of 
Kankakee  County 


Hon.  C.  D.  Henry, 

Judge  Presiding 


Bristow,  J, 

This  is  an  appeal  by  the  defendant  New  York  Central  Railroad 
Company,  a  Corporation,  from  a  judgment  of  the  cir  cuit  Court  of  Kankakee 
County  in  favor  of  plaintiff  Rose  Karlock,  administrator  of  the  estate  of 
Frank  ^arlock,  deceased,  in  a  proceeding  for  damages  for  the  death  of 
Frank  Karlock  from  injuries  sustained  in  a  collision  between  his  truck 
and  one  of  tha  defendant's  trains. 

The  primary  issue  presented  by  this  appeal  is  whether  the 
Cirduit  Court  erred  in  refusing  at  the  close  of  plaintiff's  case,  and 
again  at  the  close  of  all  the  evidence,  to  instruct  the  jury  to  find 
the  defendant  not  guilty. 

It  is  p.n   established  principle  of  law  that  a  court  must  deny 
a  motion  for  a  directed  verdict  or  for  a  juig$ent  notwithstanding  the 
verdict  where  plaintiff's  evidence  and  the  reasonable  inferences  there- 
from tends  to  prove  the  cause  of  action.   (Zirallo  v.  Lynch  Co. ,  365 
111.  197,  199;  Libby,  McNeil  &   Libby  v.  Cook,  222  111.  206;  Knudson  v. 
Knudson,  282  111.  492.) 

It  is  therefore  incumbent  upon  this  court  to  determine  whether 
the  evilence  establishes  the  essential  elements  of  plaintiff's  case, 
to  wit,  that  defendant  was  guilty  of  negligence  which  proximately  caused 
the  death  of  the  deceased,  and  that  the  deceased  was  in  the  ex°rcise  of 
due  c=re  for  his  own  safety. 
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The  salient  facts  appearing  In  the  record  are  that  at  appro- 
lmately  12  o'clock  on  October  3,  1044  plaintiff's  deceased  was  driving 
his  International  truck  loaded  with  several  tons  of  coal  In  an  easterly 
direction  on  Court  street,  one  of  the  main  business  thoroughfares  in 
Kankakee,  toward  ani  over  defenlant's  railroad  crossing.   IN  asrauch  as 
the  physical  futures  of  the  area  bear  u -on  the  issues  of  defendant's 
negligence  and  deceased's  exercise  of  lue  crre  for  his  own  safety,  it 
is  essential  to  consider  the  immediate  environs  in  which  the  collision 
occurred. 

Court  street,  a  much  traversed  road  over  which  some  1300  cars 
pass  daily,  according  to  the  testimony  of  plaintiff's  witnesses,  runs 
east  and  west.   It  is  crossed  by  the  tracks  of  the  defendant  railroad 
which  run  in  a  northerly  and  southerly  direction.   Many  streamliners, 
including  the  James  Whitcomb  Riley,  with  T'/hich  the  deceased  collided, 
pass  oTrer  this  railroad  intersection.   Plaintiff's  deceased  was  approach- 
ing the  tra,cks  from  the  west  and  defendant's  train  was  proceeding  toward 
the  crossing  from  the  south. 

According  to  the  testimony  of  Isabelle  ^agg,  one  ofthe  plain- 
tiff  s  witnesses,  who  was  sitting  °.t  a  desk  in  the  front  window  of  her 
filling  station  located  some  50  feet  northwest  of  the  tracks,  which 
testimony  was  corroberated  by  two  other  witnesses,  there  is  a  garage 
on  the  southwest  side  of  the  tracks,  the  east  end  of  which  is  51  feet 
from  defendant's  right-of-way.   There  are  oth°r  buildings  west  of  the 
garage,  with  only  some  2-|  feet  between  them.   On  the  date  of  the  col- 
lision there  was  a  large  semi-trailer  truck  approximately  34  feet  10 
inches  long,  between  the  garage  and  the  railroad,  which  was  parked  some 
15  feet  from  the  tracks  and  obstructed  the  view  to  the  south. 

The  witness,  Vance  Kime,  testified  that  there  was  also  a  car 
Parked  between  this  trailer  truck  and  the  tracks,  and  a  tall  sign  between 
the  garage  and  the  tracks. 

un  each  side  of  the  crossing  are  illirainated  signs  with  the 
word  "STOP"  written  vertically  on  them.   It  is  not  apparent  from  the 
signs,  according  to  the  testimony  of  all  of  the  witnesses,  whether  or 
not  a  train  is  approaching  and  there  are  no  additional  warning  signals 
of  any  kind, 

-2- 


I 

: 

■     ■  . 

1 

•   ■     ■ 


Plaintiff's  witness,  Isabelle  ltgg,  stated  that  she  saw 
deceased'*  truck  slowing  down  to  10  or  16  miles  an  hour  fior  the  cross- 
ing, and  that  thereafter  she  looked  away  to  attend  to  h°r  phoning  so 
that  she  did  not  see,  hut  merely  heard,  the  crash.   The  witnesses  Vance 
Kime  and  Haroll  Posing  rushed  out  of  the  garage  where  they  were  work- 
ing when  they  heard  the  crash,  and  found  Frank  Karlock  caught  in  the 
cab  of  his  truck  between  the  coal  and  the  cowl.   he  told  them  that  he 
couldn't  s°e  the  train  because  of  the  semi-truck  which  blocked  the  view 
to  the  south.   It  took  half  an  hour  to  get  the  deceased  out  of  the  truck 
and  he  was  then  taken  to  the  hospital  where  he  died  that  same  night. 

The  deceased  was  48  years  old,  and  was  the  father  of  two 
children,  agej  14  and  18.  He  had  be^n  engaged  in  farming  from  which  he 
earned  between  $5,000  and  |6,000  the  preceding  ye*r.   His  wife  testified 
moreover,  that  he  had  be«n  in  good  health;  that  he  did  not  wear  glasses; 
that  his  hearing  was  good;  and  that  he  n~ver  had  an  accident  in  over 
25  years  of  driving;   In  that  connection,  the  witness  Charles  Grey,  a 
friend  and  business  associate  of  the  deceased  for  some  25  ye^rs,  test- 
ified that  he  was  a  reasonably  prudent  and  cautious  man. 

In  support  of  its  contention  that  the  deceased  did  not  exer- 
cise due  care  for  his  ©wn  safety  and  that  the  view  to  the  south  was 
not  obstructed,  defendant  offered  the  testimony  of  .Art  Prince  who  stated 
that  the  semi-trailer  was  some  40  feet  from  the  tracks, and  that  of  two 
other  witnesses  who  maintained  that  from  a  point  75  feet  west  of  the 
center  of  the  west  track  the  view  to  the  south  was  clear  for  a  distance 
of  approximately  2,000  feet.   Their  observation,  however,  vas  not  made 
on  the  date  of  the  collision  and  there  were  no  trailers,  cars  or  signs 
between  the  garage  and  the  tracks  at  that  time. 

Defendant  also  offered  in  evidence  a  certified  copy  of  an  order 
entered  by  the  Illinois  Commerce  Commission  on  Aoril  24,  1929,  some  15 
years  prior  to  the  collision,  wherein  the  Commission  denied  a  petition 
filed  by  the  City  of  Kankakee  to  require  the  defendant  railroad  company 
to  maintain  a  watchman  at  this  crossing  on  the  ground  that  it  was  extra 
hazardous  since  there  had  been  numerous  accidents  involving  the  loss  of 
many  lives  at  that  intersection,  and  ordered  instead,  the  erection  of 
llluminatedHstop"signs  on  each  side  of  the  track, 
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On  th«  basis  of  th«  foregoing  facts  and  the  circumstances, 
the  Circuit  Court  submitted  the  cause  to  the  Jury  which  returned  a 
verdict  of  ?5,200  on  which  the  court  entered  Judgment. 

Defendant  contends  that  the  trial  court  e^-red  in  refusing 
to  grant  ite  motion  to  exclude  evl lence  offered  +o  show  the  habits  of 
deceased;  that  there  was  no  evidence  that  the  deceased  was  in  the  exer- 
cise of  due  care,  but  on  the  contrary,  that  he  was  p-uilty  of  contribu- 
tory negligence;  that  plaintiff  failed  to  orove  any  negligence  on  the 
part  of  defendant;  and  that  the  court  erred  in  submitting  certain  in- 
structions to  the  jury  ^n  behalf  of  plaintiff. 

In  an  action  for  personal  injuries  caused  by  negligence, 
plaintiff  must  prove  that  the  injured  oarty  was  in  the  exercise  of  iue 
care  for  his  own  safety.   Where,  however,  direct  testimony  of  due  care 
by  an  eye  witness  is  not  available,  the  law,  as  a  matter  of  necessity, 
permits  that  element  to  be  inferred  from  the  cirdumstances  ani  from 
testimony  of  the  careful  habits  of  the  deceased.   (Illinois  Central, 
R.  R.  Co. .  v.  Nowickl.  148  111.  29;  Stollery  v.  Cicero  Street  Ry. 
Co.  ,  24.3  111.  200,  293) 

Defendant  insists  that  this  exception  is  not  applicable  to 
the  instant  case  on  the  ground  that  th°re  were  witnesses  who  saw  the 
deceased  up  to  the  instant  of  the  collision,  and  that,  therefore,  the 
testimony  of  Mrs.  Karlock  that  deceased  was  a  good  provider,  a  hard 
worker,  and  in  good  health,  possessed  of  all  his  faculties,  and  never 
had  an  accident  in  25  years  of  driving,  as  well  as  the  testimony  of  the 
witness  Grey,  a  friend  of  25  years  standing,  that  deceased  was  a  rea- 
sonably prudent  and  cautious  man  were  improperly  admitted  in  evidence. 

In  supoort  thereof,  defendant  cited  Cox  v.  Chicago  &   North- 
western Ry.  Co.  ,  02  111.  App.  15,  and  Anderson  v.  Metrgjp_olitan  West 
Side  El.  Ry.  Co. .  170  111.  App,  210.   In  the  Cox  case,  the  court  held 
that  it  was  not  error  for  the  lower  court  to  have  rejected  evidence 
of  the  deceased's  habits  of  due  care  where  witnesses  saw  the  deceased 
in  his  buggy  on  the  first  of  three  tracks,  and  he  was  killed  on  the 
middle  track.   The  court  stated  that  inasmuch  as  the  witnesses  saw 
all  of  the  circumstances  up  to  the  instant  of  the  collision,  it  could 
fairly  be  said  that  there  w°re  eye  witnesses. 
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In  the  ins -ant  cage,  hoT,ev°r,  the  only  vl^nesn  who  s.-^w  de- 
ceased before  the  collision  testlf led  that  she  law  hi3  truck  gloving 
down  while  he  was  still  west  of  n°r  filling  station  which  in  over  50 
fe^t  from  the  defendant's  tracks.   Unler  these  circumstances  it  cannot 
be  contended  that  she  was  an  "eye  witness"  or  that  she  saw  deceased  u© 
to  the  instant  of  the  collision.   Therefore,  defendant's  objection  can- 
not be  sustained. 

Moreover,  the  t°stim'ony  of  J,irs.  Karlock   and  of  Grey  that 
deceased  never  had  an  accident  in  over  25  years  of  driving  and  that  he 
was  a  reasonably  prudent  and  cautious  man,  tend  to  establish  that  de- 
ceased was  an  habitually  careful  driver,  for  both  Mrs.  Karlock  and  Grey, 
who  had  known  deceased  both  socially  and  through  working  with  him, 
were  in  a  position  to  observe  and  know  the  driving  hpbitjfe  of  the  deceased. 

Irrespective  of  the  admission  of  this  testimony,  the  element 
of  due  care  could  be  inferred  from  oth°r  direct  testimony  and  from  th° 
circumstances  surrounding  the  collision.   The  witness, Isabel  Legg, 
stated  that  while  ^he  deceased  was  still  west  of  her  filling  station, 
he  ha'  already  slowed  down  his  truck  to  10  miles  p^r  hour,  and  that 
the  view  to  the  south  from  which  the  train  was  approaching  was  ob- 
struc^d  by  the  garage  on  the  southwest  side  of  thD  street  and  by  the 
semi-trailer  which  extended  to  within  some  fifteen  feet  of  the  tracks. 
The  testimony  of  the  witnesses,  Vance  Kime  anl  ^arold  Posing,  who  ran 
out  of  the  gpre.se  when  they  heard  the  crash,  corroberated  the  f  •  ct 
that  the  view  was  obstructed,   Vance  Kime  added  that  there  was  a  c=r 
between  the  trailer  and  the  tracks,  and  a  large  sign  some  10  fe«t  from 
the  tradks,  and  that  the  deceased  had  stated  that  h<*  could  not  see  the 
train  because  the  semi-trailer  blocked  the  view. 

The  testimony  of  defendant's  witnesses  who  viewed  "he  cross- 
ing at  s   later  date  Is  of  limited  persuasive  value  since  there  was  no 
trailer  or  car  parked  in  the  area  at  that  time.   Similarly,  defendant's 
photographs  taken  from  liver b4   oositions  at  a  later  dare  in  no  way  tend- 
ed to  prove  just  how  much  of  the  track  could  reasonably  have  be»n  se°n 
by  deceased  from  his  position  in  the  road  immediately  orior  to  the 
collision. 
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There  is  some  conflict  in  the  evidence,  however,  as  to  the 

distance  between  the  semi-trniler  and  the  traces,  but,  considering  this 
evidence  an  1  the  inferences  therefrom  most  favorably  to  the  plaintiff, 
as  this  court  mus1  properly  do  under  the  established  principles  of  law, 
it  appears  that  deceased  would  have  to  be  closer  than  15  feet  from  the 
tracks  to  sep  the  train  approaching1,  and  even  then,  there  was  a  car 
obstructing  the  view  to  the  south.   In  addition  thereto,  it  Is  admitted 
that  there  ware  no  automatic  signals  or  other  devices  to  warn  deceased 
of  the  approach  of  the  train,  and  from  the  "stop"  sign  rt  the  crossing, 
it  was  not  ascertainable  whether  or  not  a  train  was  coming. 

Tthile,  admittedly,  a  traverler  must  make  use  of  his  sense  of 
sight  and  hearing  and  exercise  care  commensurate  with  the  danger  to  be 
anticipated  in  approaching  a  crossing,  (Carrell  v.  Mew  York  Central 
Railroad  Company.  384  111.  599)  it  is  not  a  rule  of  law  that  the  omission 
of  the  duty  to  look  and  listen  will  bar  recovery  where  th<=r^  are  facts 
excusing  performance  of  that  duty.  (C.  ft  A.  R.  P.  Co.  v.  Pearson,  184 
111.  386,  391;  C.  &  E.  I.  B.  R.  Co.  v.  Schmitz,  211  111.  446.) 

Unier  the  foregoing  facts  pnd  circumstances,  it  was  a  proper 
question  for  the  jury  as  to  whether  or  not  the  ieceased  was  in  the 
exercise  of  due  care  just  prior  to  and  at  the  time  of  the  accident. 
(Althoff  fe„  III.  Gen.  R.R.  Co. ,  227  111.  App.  41?)  The  ruling  of  the 
trial  court  in  submitting  this  issue  to  the  jury  was,  therefore ^  in 
accordance  with  the  law  and  not  in  error. 

It  would  serve  no  useful  purpose  to  distinguish  the  cases 
cited  by  the  defendant,  and  such  ?n  analysis  would  extend  beyojfnd  the 
reasonable  confines  of  a  Judicial  opinion.   I"*-  is  sufficient  to  note 
however,  that  in  the  cases  where  the  court  held  as  a  matter  of  law 
that  due  care  had  not  been  proved  and  a  verdict  for  defendant  was  directed 
the  view  of  the  approaching  train  was  unobstructed,  or,  as  in  Moudy  v. 
New  York  Central  Railroad  Co;.  385  111.  446,  where  the  crossing  was  ob- 
scured, there  was  evidence  that  the  plaintiff  deliberately  speeded  up 
after  he  had  se^n  the  train* 
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T,rlth  reference  to  the  issue  of  negligence,  defendant  contends 
that  the  trial  court  should  have  properly  directed  a  verdict  in  favor 
of  defendant  on  the  ground  that  plaintiff  failed  to  prove  any  negligence 
on  the  part  of  defendant. 

Plaintiff  charged  and  submitted  evidence  to  prove  that  C^Urt 
street  is  a  much  traversed  highway  over  which  some  1?00  cars  pass  iaily, 
and  that  it  la  an  extra  hazardous  crossing  at  which  numerous  pernons 
have  lost  their  lives.   There  are,  nevertheless,  no  automatic  warning 
Signals  or  flagmen  or  other  devices  other  than  a  vertical  sign  with  the 
letters  spelling  "stop"  by  which  it  is  not  ascertainable  whether  or  not 
a  train  is  approaching.   It  appears  that  in  1929,  the  City  of  Kankakee 
petitioned  the  Illinois  Commerce  Commission  for  an  order  requiring  the 
defendant  railroad  to  maintain  a  watchman  at  the  crossing  on  the  ground 
that  it  was  pxtr=  hazardous.   The  petition  was  denied,  and  the  Commission 
merely  ordered  the  Installation  of  the  aforementioned  vertical  signs. 
Defendant  insists,  therefore,  that  inasmuch  as  it  complied  with  the 
requirements  of  the  Commission,  it  could  not  be  deemed  guilty  of  negligence 

It  would  appear  that  there  is  a  conflict  in  the  decisions  of 
our  appellate  divisions  with  reference  as  to  whether  a  railroad  which 
complies  with  the  listing  regulations  of  the  Commerce  Commission  can 
be  held  guilty  of  negligence. 

In  MgMullgn  v.  Illinois  Central  R.  R.  Co.,  234  111.  App.  416, 
the  court  adopted  the  rule  enunciated  by  the  United  States  Supre-pe /.Court 
in  the  leading  case  of  Grand  Trunk  Railroad  Gocro.qny  v.  Ives,  144  U.  9. 
408,  12  9.  Ct,  679,  wherein  the  court  stated:  "Th°  underlying  orinciple 
in  all  cases  of  this  kind  which  requires  a  railroad  company  not  only 
to  comply  with  all  statutory  requirements  in  the  matter  of  signals, 
flagmen,  and  other  warnings  of  danger  a^  public  crossings,  but  many 
times  to  do  much  more  than  is  required  by  positive  enactment,  is  that 
neither  +h»  legislature  nor  railroad  commissioners  can  arbitrarily  de- 
termine in  advance  whta  shall  constitute  ordinary  care  or  reasonable 
prudence  in  e   railroad  company  at  a  crossing,  in  «v°ry  particular  case 
which  may  afterwards  arise..." 


1 

-  - 

t  .     ■ 

■ 
■ 

■     " 


' 


A  similar  rule  was  followi  by  the  Illinois  Sunrppi^  Court  in 
Chicago  B.  &  Q.  RaAIroad  Cnmp-ny  v.  Perking.  125  111.  127,  and  in 
••V.-m^r  v.  Toledo,  p.  *.   y.  R.  R.  ,  352  111  85,  quoted  with  aoproval  by 
TOE  Illinois  Appellate  Court  in  Wjilett  v.  Baltimore  &  0.  3.  W.  R.  Co.. 
284  111.  App,  7,07.   In  the  T;'pgn°r  case  it  was  stated  at  pnge  91:  "A 
railroad  company  in  the  running;  of  its  trains  is  require*!  to  exercise 
ordinary  oare  and  prudence  to  guar!  against  injury  to  those  who  may  be 
traveling  upon  the  oublic  highway  and  crossing  itR  tracks.   The  fact 
that  the  statute  nay  provide  in-^  precaution  does  not  relieve  the  company 
from  adopting  such  others  as  public  safety  0r  common  prudence  may  dictate. 

Defendant  argues  that  the  Wagner  case  can  be  distinguished 
from  the  oas^  at  bar  on  the  ground  that  the  Commerce  Commission  therein 
had  not  made  any  orders  with  ffTpncp  to  the  signs  at  the  crossing. 
The  pronouncements  of  the  court,  however,  permit  no  such  restricted 
interpretation,  for  at  p.  00  the  court  state!:   "But  regardless  of  the 
situation  produced  by  the  failure  to  orove  an  order  of  the  commission, 
th^re  is  a.  common  law  duty  devolving  upon  railroads  to  exercise  such 
care  and  use  such  precautions  as  will  enable  the  trpvel&r  on  the  high- 
way, if  he  exercises  ordinary  care,  to  ascertain  in  the  night  time  the 
approach  of  a  train  over  a  street  crossing. , .Special  conditions  creating 
special  hazards  at  crossings  require  a  watchman,  gates  or  other  earning 
to  travelers. n 

It  is  the  opinion  of  this  court  that  this  view  is  consistent 
with  American  principles  of  Jurisprudence  whereby  trial  by  jury  is  a 
fundamental  concept,  and  a  holding  that  compliance  with  the  Commerce 
Commission  rulings  barred  an  inference  of  negligence  as  a  matter  of 
law,  would  be  tantamount  to  the  abolition  of  a  jury  in  all  cases  where 
the  commission  had  entered  an  order.   It  would  mean,  furthermore,  that 
the  Commission  would  determine  far  in  advance  of  a  c.-se  what  the  stand- 
ard of  reasonable  conduct  would  be,  irrespective  of  any  soecial  or  inter- 
vening circumstances,  a  result  contrary  to  the  common  law  system. 

In  the  instant  case,  as  far  back  as  1929,  it  was  the  opinion 

of  the  authorities  of  Kankakee  that  this  much  tr=v°rsed  crossing  was 

extra  hazardous  because  of  the  numerous  accidents  that  had  occurred, 

and  that  it  warranted  a  watchman.  The  Illinois  CoranDrce  ordered  the 

aforementioned  signs  as  a  minimum  standard,  but  that  order  did  not 
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relievo  the  defendant  of  lta  common  law  duty  to  exercise  ordinary  care 
and  purience  to  guard   against  In  Jury  to  those  travelling  on  the  high- 
way and  crossing  its  tr.inVs,   It  wps  for  th»  Jury,  therefore,  to  deter- 
mine whether  this  stop  sign  cora^lied  with  that  duty,  end,  in  submitting 
the  issue  of  negligence  to  the  Jury  in  the  instant  case,  the  trial  court 
did  not  err. 

Defendant  contends  finally  that  the  court  erred  in  submitting 
certain  instructions  to  the  Jury  on  behalf  of  plaintiff.   Instruction 
number  1  m°rely  reiterated  the  rule  of  law  propounded  by  the  court  in 
the  Wagner  case,  supra,  and  the  use  of  the  words  "running  of  its  trains" 
could  not  reasonably  mislead  the  Jury  as  to  the  issue  of  the  case,  for 
that  expression  is  broad  enough  to  include  the  operation  of  safety  de- 
vices at  crossings.  Moreover,  the  modern  tendency  favors  the  liberal 
application  of  the  harmless  error  doctrine  to  instructions.   (Ksvangugh 
v.  Washburn.  ^20  111.  App.  250.)  As  stated  by  Justice  Cardozo  in  Wood 
v.  Duff  Gordon.  S48  R.  Y.  339,  "The  law  has  outgrown  its  orimitive  state 
of  formalism  when  the  precise  word  was  the  sovereign  talisman,  and 
ev^ry  slip  was  fatal.   *t  takes  a  broader  view  today." 

In  struction  2  based  upon  the  Willett  and  McMull^n  cases, 
supra,  where  the  particular  proposition  of  lav;  was  promulgated  and 
approved.   Instructions  Number  5  and  6  were  approved  by  the  courts  in 
Rautgan  v.  Chicago  Consolidated  Traction  Co. t  156  111.  Arp„  457,  460, 
and  in  Begnler  v.  111.  Central  P..  R.  Co.  .  206  111.  464,  respectively. 
Instructions  Number  7  was  p?ssed  upon  in  Illinois  Central  R.  ^.  Coe 
v.  NovicM,  148  111,  29,  and,  while  it  is  a  statement  of  a  general 
proposition  of  law,  it  could  not  reasonably  mislead  the  Jury  in  the 
light  of  the  other  instructions, 

C5n  the  basis  of  the  foregoing  analysis,  it  is  the  Judg- 
ment of  this  court  that  the  evidence  contained  in  this  record,  and  the 
reasonable  inferences  therefrom,  presented  the  essential  elements  of 
plaintiff's  cause  of  action  and  warranted  the  submission  of  that  caHse 
to  the  Jury.  ^h&   trail  court,  therefore,  did  not  <=rr  in  refusing  to 
instruct  the  Jury  to  find  the  defendant  not  guilty.   The  Jury  which 
returned  a  verdict  in  favor  of  plaintiff,  and  the  trial  court  which 
entered  Judgment  thereon,  heard  the  witnesses  and  could  weigh  the  pro- 


; 
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bat Ire  vaIuo  of  their  teatimony,  it  is  not  the  province  of  this  appellate 
court,  thpr^fore,  to  rewalgh  that  pviience  and  substitute  its  Judgment 
for  that  of  the  trial  court.  (Fell  vm    Kaatenpr^n.  .^29  111.  App.  301.) 
The  Judgment  of  the  trial  court  must,  therefore,  b^  affirmed. 

JUDGMENT  AFFIRMED. 
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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
WINNEBAGO  COUNTY 


Dove,   J. 

Plaintiff,    Clay  Cants,   recovered  a  Judgment   in 
the  Circuit  Court  of  Winnebago   County  for  £568.32  against 
the  defendants,   Marry  E.   %'estbrook  and  Russell  Young  for 
damages   to  his   automobile  amounting  to   $401.82  and    '75.00 
expended  by  him  for  the  rent   of  an  automobile  while  his 
automobile  was  undergoing  repairs.     There   Is  no  question 
presented  as  to  the  sufficiency  of  the   pleadings  and  the 
Issues   so  made  were  submitted  to  the  court  for  determination 
resulting  in  a  Judgment  for  the  plaintiff  for  the  full 
amount  claimed.     To  reverse  this   judgment   the  defendants 
prosecute     this  appeal. 

The  evidence  disclosed  that   on  August   24,    1946 
about  8:30  A„&.   appellee,   accompanied  by  his  wife,  was 
driving  his   Pontiao  sedan  east  on  Auburn  Road  a  few  miles 
north  of  Rockford.     Auburn  Road  is   a  black-top  road  eighteen 
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or  twenty  feet  wide,   running  east  and  west.     Weat  Heights 
Road  le   a  gravel  road  alxteen  or  eighteen  feet  wldo  and 
enters  Auburn  Road  from  the  south  but   doe  a  not  continue 
across  Auburn  Road  to  the  north.  lvate 

driveway,   however,   opposite  the  entrance  of  the  vest 
Keighths  Road  lending  through  a  field  to  the  north,en- 
tr&noe  thereto  being  through  a  barb-wire  gate. 

Upon  the   morning  In  question,  appellant  Russell 
Xoung  waa  driving  a  Dodge  one  and  one-half  ton  truok  with 
dual  wheels,  belonging  to  appellant  Weatbrook  who  was  in 
the  oar  with  Young  ana  they  had  entered  Auburn  Road  be- 
tween sixty-five  ana  eighty  rode  west  of  thla  private  road 
and  were  proceeding  east  along  Auburn  Road  ..dad  to 

turn  north  into  this  private  road.     It  ■  king 

this   turn  to  the  left  that  the  collision  occurred.     The 
weather  was  clear,    the  road  surface  dry,   the  sun  was 
shining  and  the  vieability  good. 

Counsel  for  appellants  call  attention  to  the 
Motor  Vehicle  Act    (chap.   95j,   par.   155,   See.   58  (b)  2, 
111.   Rev.   3t.  1945)  which  provides  that  no  vehicle  shall, 
in  overtaking  and  passing  another  vehicle  or  at  any  -'. 
time  be  driven  to  the  left  side  of  the  roadway  wj 
approaching  within  100  feet  of  any,   or  traversing  any 
intersection,  and  argue  that  the         .  Heights  road  inter- 
sected the  Auburn  Road  and  in  attempting  to  paea  appellant's 
truck  appellee  violated  these  statutory  provisions  and  was 
guilty  of  negligence  whloh  proximately  oauaed  the  coil's ion. 
Counsel  also  argue  that  the  story  of  the  aocident,   as 
related  by  appellants  to  the  effect  that  the  <;  river  of  the 
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truek  put  his  arm  out   of  the  window  when  the   truck  he 
was  driving  was  75  or  80  feet  west  of  the   private  drive- 
way should  convince  this   court  that   the   appellants  were 
not   guilfcy  of   negligence  and  that  appellee  was  not   in  the 
exercise  of   due  care  at  and  before  the  time   of  the   collision, 

The  plaintiff  End  his   wife  testified  and  gave 
their  version  of  how  the   collision  occurred.     Mr.    yestbrook 
testified  and  gave  his  and  the  deposition  of  Russell  Young 
was  read.     The  testimony  of  these  four  occurrence  witnesses 
oannot  be  reconciled.     William  Christian,  who  did  not    see 
the  accident,    but  who  came  to  the   scene  of  the  collision 
shortly  thereafter  was   the  only  other  witness  and  he   test- 
ified to  the  position  of  the  truck  and  car  when  he  arrived. 
We  have  read  all  the  Evidence  as  abstracted,    examined  the 
photographs  and  exhibits  appearing  in  the  record  and  read 
the  statement    of  the  trial  court  giving  his   reasons  for  his 
findings. 

The   only,  questions  presented  to  this  court  are 
questions   of  fact.     The  conclusions  arrived  at  by  the   trial 
court  to  the  effect  that   the  driver  of  defendant's  truck 
was  negligent  and  that  the  plaintiff  was   in  the  exercise  of 
due   care  are  sustained  by  the    evidence  and  in  that  condition 
of  the  record,   the  judgment   of  the  trial  court  must  be 
affirmed. 

Judgment   affirmed. 
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)  COUNTY  COURT  OF 

PAUL  G.    LIND,   JR.  )  ROCK    ISLAND   COUNTY 

APPELLEE  ) 


Dove,    J. 

This  act  Ion,  ^brought    to  recover  damages  -which  the 
plaintiff  sustained  when  his  automobile  was  struck  by  a  oar 
being  driven     by  the  defendant,   originated  before  a  Justice  of 
the   Peace.      Upon  appeal  to   the   County   Court  of  Rock  Island 
County  the   cause  was  heard  by  the   court,   a  jury  having  been 
waived  and  resulted  in  a   judgment  in  favor  of  the  defendant 
and   this  further  appeal  f ollowed. 

Tlf  evidence  discloses  that  Leventh  Avenue   in  the  city 
of  Moline  runs   east  and  west.      About  eleven   o'clock   on  the 
evening   of  January  31st,   1947  the   oar  of   the  plaintiff  was 
parked  on  Seventh  Avenue  facing  east  some  six  inches  from 
and  parallel  with   the  curb  on  the  north  side  of  the   Avenue 


between  Twenty -f if th  end  Twenty-sixth  streets .  There  were  no 
lights  on  the  plaintiff's  car  and  there  were  no  3treet  lights 
in  the  block   between  Twenty-flf th   and   Tv en ty- sixth  streets.        he 

night:  was  clear  and   the  pavement  was  covered  with  packed  snow  and 

north   on  27th  Street 
ice.      The  defendant  was  driving  his   father  rs  car /and  at  the 

intersection  of  Seventh  Avenue  and  37th   Street,    turned  west, 

driving  approximately  20  to  25  miles  per  hour;    the  headlights 

on  the   car  he  was  driving  were  good  and  threw  a  beam  of  light 

a  distance  of  200  to  300  feet  and  the  brakes  were  good.     The 

defendant  was  nineteen  years   of  age  and  in  the   car  with  him 

were  five  other  high  school  students.     Melbert  Peterson,   one  of 

them,   was  riding  in  the   front   seat  with  the  defendant.     Neither 

Peterson  or  the  defendant   saw  the  parked  car  of  the  plaintiff 

until  it  was  too  late  for  the   defendant  to  avoid  the  crash.     The 

car  which   the  defendant  was  driving,   struck  the   front   end  of  the 

plaintiff's  car  forcing  plaintiff's  car  backward  approximately 

five  feet   into  the  front  end  of   another  oar  which  waa  parked 

behind  the  car  of   the  plaintiff. 

During  the  period  from  sunset  to   sunrise  every  motor 
vehicle  which  is   standing  on  any  highway  shall   display  a  light   on 
the  front  end.      (111.   Eev.    Stat.   1945,    chap.    95l,    sec    202.). 
Counsel   for  appellant  concede  that  this   statutory  provision  was 
not   complied  with  by  appellant    but   argue  that   the  parking   of 
his   automobile   upon  Seventn   .Avenue  without   any  lights   is   not   of 
itself    negligence  and  cite  Blachek  vs.   City  Ice  &  Fuel  Company, 
211  111.   App.    1;   Kessler  v.  Washburn,   157  111.  App.    532  and  Collins 
vs.    McMullin,    225  111.   App.    430. 

We  have  read  these  oases  and  the  principles  of  law 
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which  they  enunciate  are  well  settled.   It  is  equally  well 
settled  that  contributory  negligence  on  the  part  of  a  plain- 
tiff will  bar  a  recovery,  that  the  question  of  contributory 
negligence  is  a  question  of  fact  and  that  the  findings  of 
the  court  in  &   trial  before  a  court  without  a  jury,  are  en- 
titled to  the  same  weight  as  the  findings  of  a  jury  and  will  not 
be  set  aside  unless  against  the  manifest  weight  of  the 
evidence,  rfhe  Illinois  Central  .Railroad  Co.,  v.  Oswald, 
338  111.  270;  Broderiok  v.  O'Leary,  112  111.  App.  658)  The 
trial  court  heard  the  testimony  of  the  witnesses  and  found 
that  under  all  the  facts  and  circumstances  in  evidence  the 
plaintiff  was  guilty  of  contributory  negligence.  This  finding 
is  supported  by  the  record  and  cannot  be  said  to  be  manifestly 
against  the  manifest  weight  of  the  evidence. 
■•'■'""'     The  defendant  in  this  action  was  a  minor.  Counsel 

/for  the  plaintiff  should  have  called  that  fact  to  the 
I 
I   attention  of  the  court  and  a  guardian  ad  litem  should  have 

|  been  appointed  to  appear  for  and  represent  him.  Johnson  v. 

I   Turner,  319  111.  App.  265;  happ  -V„.  Goerlitz,  314  111.  App. 

|   189.   The  judgment  appealed  from,  however*  is  in  his  favor.. 


V, 


He  was  respresented  by  counsel  and  that  judgment  will  be 


Judgment  affirmed, 


$ 


V   The  defendant  in  this  action  is  a  minor  and  in 
accordance  with  approved  practice  the  trial  court  appointed 
a  guardian  ad  litem  to  represent  him.   The  judgment  is  sus- 

Vtained  by  the  evidence  and  that  judgment  is  afirmed, 
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L/OVQ,    v« 

Iliis  is  an  action  brought  by  Gordon  B.  Dunn 
against  the  defendant,   Paul  S,  3ertrsaa,   to  recover  damages 
to  his  automobile  occasioned  when  the  car  of  the   plaintiff 
and  the  oar  of  the  defendant  collided  on  October  24,   1946 
on  Routs  Koe  go  about  four  nllea  went  of  Freeport,    Illinois. 

Count  one  of  the  complaint  charged  the  defendant 
with  negligence  in  the  operation  of  his  car  at  the  time  and 
place  in  question  and  count  irwo  oharged  the  defendant  with 
wilful  and  wanton  misconduct.     The  defendant  answered  denying 

the  material   allegations  of  the  complaint.     A  hearing  of  the 

hj  .the  /court  _wi  thout  <a  Jury 
issues  made  by  the  pleadings  ^as  haa/  resulting  in  filming 

the     defendant  guilty  as  to  count  one  and  not   guilty  as  to 
count  two.     The  oourt  assessed  the   damages  wiilch  the  plain- 
tiff sustained  at  $1145.73  and  Judgment   for  this  amount  and 
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oosts  was   rendered  and  the    defendant  prosecutes  this    appeal. 

The   record  discloses  that   about   four  o'clock 
on  the  afternoon  of  October  24th,   1946  the  plaintiff,    un- 
accompanied, was  driving  his  Cadillac  automobile  in  an  easterly 
direction  on  a  paved  highway,    State  Route  No.   20.     The  defendant, 
accompanied  by  hie  wifek  Margaret  lertrara,   and  their  baby 
daughter,   was  driving  hie  wife's  Plymouth  automobile  in  an 
easterly  direction  on  this  highway,    having  entered  it   from  a 
gravel  road  at  Harlem  Corners   and  was  going  to  his  home  which 
was  located  on  the  north  side  of    Route  Ho.   20  between  two 
hundred  and  seventy-floe  and  three  hundred  feet  east   of 
Harlem  Corners.     It  was  raining  but   the  visibility  was 
good.     Defendant  testified  that   before  entering  the  paved 
highway  he   stopped,    looked  in  both  directions,   permitted  one 
car  whi]  z  going  east,    to  pass  but   did  not   see  appellee's 

car  or  any  other  vehicle  of  any  kind,  although  the  pavement 
was  straight  and  level  and  he  oould  see  sixteen  or  eighteen 
hundred  fei  t.     Appellant   then   entered  Route  No.   20  and 

proceeded  east   in  aeeond  gear  and  was  driving  between  ten  and 
fifteen  miles  per  hour  on  the   right  or  south   aide  of  the  pave- 
ment,       aen  he  readied  a  point  between  seventy-five  and  one 
hundred  feet  west  of  the  driveway  leading  into  his   home  he 
looked  in  his  rear  view  mirror,    could  see  six  or  seven  hundred 
feet  to    the   rear  and  saw  no  oar.eoraj  r    -  the  rear  and  no 

car  was  coming  from  the  east  going  west.  He  then  gradually 
angled  to  the  northeast  across  the   center  of    the  pavement 

into  the   north  traffic   lane  and  when  the  four  wheels   of  his 

had 
car/left   the  paved  portion  of  the   highway  and  he  was  entering 

his  driveway  with  fcfca  only  the  rear  bumper  of  his   oar 
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extending  across  the  north  edge  of  the  pavement,  he  heard 
a  horn  and  almost  Immediately  '  r  the  left  rear  wheel 

and  fender  of  appellant's  car  was  struck  by  the  right  front 
fender  of  the  Oadillar.     Ti  mt  further  testified 

that  the  first  time  he  paw  plaintiff'-   oar  was  after  the 
collision  when  both  oars  had  cone  to  rent  in t he   ditch  on 
the  north  side  of  the  highway t       \  nt's  car  being  on  the 

side  of  and  parallel  with  appellee's  car  and  both  oars 
were  quite  close  and  both  headed  northeast.     The  testimony 
of  appellant  was  corroborated  by  his  wife. 

The  plaintiff  testified  that   on  the  afternoon  in 
question,   he  was  proceeding  in  an  easterly  direction  on  State 
Highway  Ho.   SO  driving  between  forty  and  forty-five  miles 
per  hour,    that  the  pavement  was  straight   and  level  and  some 
seven  hundred  feet  to   the  west  he  observed  »ar 

come  on  to  the  highway  from  the  north  anfl  proceed  east  In  it? 
south  or  proper  traffic  lane;   that  he  noticed  the  elow  speed 
at  which  appellant  was  traveling  and  when  appellee  was  approx- 
imately three  hundred  feet  to  the  west  or  rear  of  appellant's 
oar,  he,  appellee,  was   ttedglngflhis  c.er  across  the  black  line 

Barks  the  center  of  the  pavement  and  Into  the  north 
traffic  lane.     Appellee  continued  to  sound  his   horn  and  as 
he  expressed  It    "kept  working  *  to  the  north  side  of  the  pave- 
ment in  order  to  ^p  around  appellant1 3  oar  on  the  north  or 
left  side  thereof.     As  appellant's  car  continued  Into  the 
north  traffic  lane  appellee  turned  the  left  wheels  of  his 
car  off  the  pavement  and  on  to  the   north  shoulder  of  the 
highway  In  order  to  avoid  striking  appellee's  oar.     The  left 
rear  wheel  and  left  rear  fender  of  appellant's  oar  was  3truok 
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by  the  right  front  fender  and  right   Bide  of  appellee's 

oar.     Appellee  further  tesl    .  he  drove  upon  the 

shoulder  in  order  So  miss  defendant '8  oar  and  was  In  the 

act  of  passing  or  attempting  to  pass  at  the  tlrie  of   the 

•  ct. 

Counsel   for  appellant  argue   that  the  judgment 

is  against   the  Manifest  weight  of   the  eviuenoe  and  that 

under  the  evidence,    appellee,   a^  a  matter  of  law,  was 

guilty  of  contributory  negligence* 

Ithout 

The   record  shows/contradiction  that  for  some 

time  prior  to  She  csSLlision  there  were  no  other  oars  upon 
this  eeotion  of  the  highway  other  than  the  cars  being 
driven  by  the  parties  hereto.     The  pavement  was  wet  but 
straight  ana  level.     It  was  daylight  and  the  visibility 
reasonably  good.     At  the   time  appal ee'e  oar  was   approx- 
imately 700  feet  vest  of  Harlem  Corners,    appellee  observed 
appellant's  oar.     He  was  driving  between  forty  and  forty-five 
miles  pei"  hour.     Appellant   entered  the  highway,   turned  east 
and  was  proceeding  in  his  proper  traffic  lane   in  second 
gear  not   over  15  miles  per  hour.     With  the  cars   in  the  south 
traffic  lane,    one  following  the  other,   with  the  distance 
between  the   oars  of  approximately  300  feet  and  the  cars 
going  at  these  respective  speeds,   appellee  sounded  his 
horn,    turned  his   car  ovor  into  the  north  traffic  lane  in 
an  attempt  to  pass  appellant's  oar.     When   the  distance 
which  separated  the  cars  had  been  reducod  to   approximately 
100  feet  appellant  turned  his  car  to   the  left  across  the 
center  of   the  pavement  and  into  the   traffic  lane  occupied 
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by  appellee's  oar.     The  windows   of  appellant 'sUar  were 
closed  ami  he    did  not   hear  any  horn  or  3i<?nal  given   by  appellee. 
He  was  unaware  of   the  presence  of    appellee's  oar  on  the  high- 
way.    He  turned  into  fche  north  traffic  lane  without   giving  any 

1  warning  or  indication  of  his  intention  to  turn  to  the 
north.     The  law  is   that  no  vehicle  shall  be  turned  from  a 
direct  course  upon  a  highway  until   Che  movement  can  be  made 
with  reasonable  safety    (111.   Rev.    Stat.    3hap.    95^,    5ec   162). 
Other  than   the  position  of  the  cars  at  the   time  of 
the    Impact,   there  is  vers   little  conflict  in  the  evidence 
found  in  this  record*     !?he  only  questions  presented  by  this 
record  to  this   court  ^.re  questions  of  fact.      Fhe  conclusions 
arrived  at  by  the    trial  court   to  the  effect  that   appellant 
was  negligent  and   that   appellee  was  in  the    exercise    ri    due 
care  at  the  time  and  Just  before  the  collision  are,    in  our 
opinion,    sustained  by  the   evidence*     Clearly  appellant  was 
guilty  of  negligence  and  we  are  unable  to   say,    as  a  matter  of 

law,   that  under  all  the   facts  and  circumstances  shown  by  the 

not 
record  in  this   case,    that  appellee    was /in  the  exercise  of 

due  care  and  caution  for-  the  safety  of   the  automobile  he  was 

driving.     The   judgment  of  the  trial  court,  therefore  must  be 

affirmed, 

Judgment  affirmed. 
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